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CASE HISTORY

The employer timely appealed a determination issued on May 10, 2007 that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was not discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the employer from March 16, 2006 through April 17, 2007.  She earned $21 per hour for part-time work as a dental assistant. 
In January or February 2007, the employer was upset about the claimant’s poor attendance record and threatened to terminate the claimant for missing work due to personal issues. The claimant and the doctor agreed that the claimant would not be terminated. The claimant was warned that her attendance needed to improve. 

On April 17, 2007, the claimant was not feeling well. She had a sinus infection. She called the employer prior to the start of her shift. She asked about the schedule for the day and explained that she was not feeling well. The employer asked her to come in. The claimant reported to work on time on. The schedule for the morning was light. There were two other dental assistants in the office. The claimant asked if she could go home and lie down until 1:00 p.m., when the schedule became busier. The employer could see that the claimant was congested and not feeling well. The doctor cannot have an assistant coughing while assisting with patients. He told the claimant to go home for the day. The claimant left work at 10:40 a.m.  She went home and took a nap.

When the claimant woke up later that afternoon she felt better. A friend called and offered to cut the claimant’s hair. The claimant went to her friend’s salon about 4:00 p.m.  After the haircut, the claimant went to dinner with the friend. She was home by 8:00 p.m. that evening. 
The doctor was upset that the claimant would go home sick and then have enough energy to get a haircut and go out to dinner. On April 18, 2007, the claimant was terminated.   
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Being observed away from home on a day a worker has told the employer she is too ill to work is normally viewed as suspicious. This action has the appearance of dishonesty and would generally lead the observer to conclude that the worker is absent for reasons other than those stated. 

The Tribunal believes that the claimant was ill on the day she was absent from work. The employer testified that the claimant was congested, and clearly, did not feel well. The claimant asked to go home for a few hours to lie down. The employer decided to send her home for the day. 
Considering the claimant’s explanation that she felt better after resting a few hours, the Tribunal cannot find that the claimant committed any willful act against the employer’s interests. 
Consequently, the disqualifying provisions of AS 23.20.379 do not apply in this work separation. 
DECISION
The determination issued on May 10, 2007 is AFFIRMED. Benefits are ALLOWED for the weeks ending April 21, 2007 through May 26, 2007, if otherwise eligible. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 12, 2007.
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