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CASE HISTORY

The claimant timely appealed a determination issued on May 17, 2007 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the employer from April 20, 2003 through March 29, 2007. She earned $28.07 per hour for full-time work as an electrician. The claimant was terminated on April 2, 2007 for unexcused absence following warning.
The claimant had been dealing with such issues as divorce, domestic violence, and a suicidal teenage son, which caused her to be absent from work.  The employer had given the claimant numerous verbal and written warnings. She had been instructed that she was required to contact her supervisor prior to the start of her shift to report her absence. 
On February 20, 2007, the employer presented the claimant with a final written warning. The claimant signed the document and understood that the next incident of unexcused absence would result in termination. 

The evening of March 29, 2007, the claimant’s son became suicidal. The claimant was worried because her son had attempted suicide in the past. She was in contact with mental health professionals. The claimant was advised to bring her son in for emergency medical evaluation. 
On March 30, 2007, the claimant called her supervisor beginning around 6:00 a.m. She was unable to reach the supervisor on his cell phone. She called the employer’s business line five times prior to 7:00 a.m. on March 30. (Exhibit 12, page 4 of 7)  The claimant left messages on the business line stating that she had tried to call the supervisor but could not get through on his cell phone or his office extension. The messages explained the emergency situation with her son and that she would not be in that day. The claimant was aware that her job was in jeopardy. She called two coworkers and left messages on their cell phones stating that she had been unable to reach the supervisor, and requesting that they pass along the message to the supervisor regarding her emergency absence. 
The claimant rode to work with a third coworker. When he arrived at her house to pick her up for work at 7:00 a.m. that morning, she explained the situation and asked him to let the supervisor know what was going on. The claimant took her son to the medical facility and was there most of the day. 
The coworkers, who appeared at the hearing, affirmed that the claimant left messages for them before 7:00 a.m. on March 30, 2007.  The coworkers informed the supervisor, upon their arrival to work, that the claimant had tried to call him to leave a message, and that she had a family emergency and would not be in to work. 

When the claimant arrived at work on April 2, 2007, she was terminated for unexcused absence following warning. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Work attendance is a commonly understood element of the employer/employee relationship. It need not be defined in a company policy in order to require compliance. And it is so important that a single breach can amount to misconduct connected to the work. 

Comm. Dec. 9225438, June 18, 1992 states in part:
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. 
The Employment Security Divison’s Benefit Policy Manual VL 15-3 (c) states:

In situations where a worker has been warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence and the worker’s ability to control it. When the last absence is totally outside of the worker’s control, even though the worker may have been previously warned, misconduct is not shown. 

A mother has a moral and legal obligation to provide care to her child, especially a suicidal child. As such, the Tribunal considers the reason for the absence compelling, and outside of the claimant’s control. Therefore, what must be decided is whether the claimant adequately notified the employer of the absence. 
The Employment Security Division’s Benefit Policy Manual MC 15-3(c)

further states in part,
A worker who has had previous problems with absence or tardiness may be held to a higher standard of notification of the employer, such as speaking to the employer directly rather than simply leaving a message. Except in cases where adherence to this would be unreasonable, failure to follow these procedures is misconduct.
Although the claimant was unable to speak with her supervisor on the morning of her absence, phone records and witness testimony establish that she did make numerous attempts to do so, and that she left several messages for the supervisor. Given the emergency nature of the situation, the Tribunal considers the claimant’ to have made adequate attempts to notify her employer of the absence.  
The Tribunal certainly does not dispute the right of an employer to terminate the employment of a worker who fails to meet its attendance standards. However, the evidence presented does not support a finding of a willful and wanton disregard for the employer’s interest that would constitute misconduct in connection with the work. Therefore, a disqualification period was improperly imposed. 

DECISION
The determination issued on May 17, 2007 is REVERSED. Benefits are ALLOWED for the weeks ending April 7, 2007 through May 12, 2007, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 26, 2007.
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Hearing Officer

