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STATEMENT OF THE CASE

On May 22, 2007, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer on October 27, 2004. He last worked on March 26, 2007. At that time, he normally worked 20 to 24 hours per week and earned $18.99 per hour.

The food manager normally posts the schedule for the upcoming week on Thursday evening of each week. It is the responsibility of each employee to check the schedule. Even if an employee is not working on Thursday, the employee is required to check it. If a change occurs while an employee is not working, the employer will contact the employee about the change. The food manager did not post the schedule for the week in question. Instead, the assistant manager did. The food manager did, however, look at the schedule on Friday morning.
The employee works a night shift, getting off work in the morning. He worked the morning of Thursday, March 22, and, when he got off work, he checked the schedule board. He was surprised to find that the schedule for the upcoming week was already posted. However, he noted that he was not scheduled to work again until Tuesday, March 26. Two other employees who were with him were also surprised that the schedule had already been posted. Just to be sure, he returned to the store on Friday to double-check the schedule. He saw, again, that he was not scheduled to work on March 25. He told the assistant manager that he was surprised he was not scheduled to work on Monday. The assistant manager did not go to double check the schedule.
The claimant was scheduled to work on March 25. However, he did not work on March 25, but did on March 26, working 4.05 hours and earning $76.91. He was suspended by an assistant manager and subsequently terminated for failing to be at work or to call in on March 25. He had received a no call/no show warning on January 11, for which he was suspended from January 14 to 16. The employer’s attendance policy provides for a suspension for the first no call/no show and termination for a second.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.
CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Comm'r Dec. 86H‑UI-213, August 25, 1986.
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
The claimant contends that he checked the schedule on Thursday morning and found the schedule for the next week already posted. He also checked it on Friday, but did not specify what time of day. The employer, on the other hand, contends that the schedule was not posted until Thursday afternoon and that she checked in on Friday morning. Neither party produced any witnesses to verify the contentions.

The Tribunal holds that the evidence, if only so slightly, weighs in the favor of the claimant. The claimant was definite in his testimony that he had checked the schedule on Thursday morning, that two other employees were with him, that he checked the schedule again on Friday, and that he told the assistant manager. 
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on May 3, 2007 is REVERSED. The claimant is allowed benefits under AS 23.20.379 for the weeks ending March 31, 2007 through May 5, 2007 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 22, 2007.


Dan A. Kassner

Hearing Officer
