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CASE HISTORY

The claimant timely appealed a determination issued on May 15, 2007 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause. The denial of benefits created an overpayment of unemployment insurance benefits in the amount of $104 under AS 23.20.390. The Tribunal shall decide whether the claimant is liable to repay the overpaid benefits. 

FINDINGS OF FACT
The claimant worked for the employer from October 8, 2006 through March 21, 2007.  He earned $7.15 per hour plus tips for full-time work as a pizza delivery driver. The claimant normally worked Monday through Saturday from 10:30 a.m. until 5:30 p.m.

As a delivery driver, the claimant was required to drive his own vehicle for work. On March 22, 2007, the brakes went out in the claimant’s vehicle. He did not have money to have the brakes fixed. He did not take the car to a repair shop but estimated that the repair would cost about $900. The claimant did not have another vehicle that he could have used. 
On March 22, 2007, the claimant called his store manager. He told his manager that his brakes were out and that he had no money to get the car fixed, so he would not be able to work. The manager told him, “No problem, give me a call when you can come back to work.” The claimant did not tell his manager how long he expected to be absent because of the car problems. The manager did not tell the claimant that he expected a call back by any certain date, so, the claimant assumed that the employer would just hold his job indefinitely. The claimant did not ask if he could work in some other position that did not require him to drive because the employer had recently closed one store and the claimant was aware all of the existing positions had been filled. 
On March 30, 2007 the claimant established an unemployment insurance claim year effective March 25, 2007. 

The claimant finally resolved his car problems and contacted the employer to return to work about three weeks later. The claimant’s manager was no longer working for the company. A new manager informed the claimant that there was no work available for him. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

AS 23.20.390. Recovery Of improper payments; Penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


CONCLUSION
The first issue to be considered is whether the claimant quit work or was laid off due to a lack of work.
A voluntary leaving under AS 23.20.379(a)(1) occurs whenever:
• The worker chooses to cease performing services for the employer;

  Or

• The worker severs an ongoing employer-employee relationship,

  regardless of whether the worker is performing services at that


  time.

In applying the statute above, the Tribunal concludes that the claimant ceased to perform services for the employer and established an unemployment insurance benefit year the following week. As such, his initial separation from work, for unemployment insurance purposes, shall be considered a voluntary leaving. 
The Tribunal has previously held that a worker who quits due to transportation difficulties does so with good cause only if the worker used all ordinary common sense and prudence to resolve the problems and the problems remained insurmountable. 
The claimant stopped working as a delivery driver because of temporary vehicle problems that were insurmountable at the time. The employer did not appear at the hearing to refute the claimant’s sworn testimony in this matter. Therefore, it is considered as fact that there was no other work the claimant could perform for the employer without a vehicle. 
Accordingly, good cause for quitting work has been established. The attendant overpayment of benefits was incorrectly established. 
DECISION
The determination issued on May 15, 2007 is REVERSED. Benefits are ALLOWED for the weeks ending March 24, 2007 through April 28, 2007, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

The claimant is not liable for a repayment benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 22, 2007.
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