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STATEMENT OF THE CASE

On June 4, 2007, the employer timely appealed a determination that allowed the claimant unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer on June 30, 2006. She last worked on May 8, 2007. At that time, she normally worked 32 hours per week and earned $10.00 per hour. She worked as one of the van drivers, driving hotel guests around town, and to and from the airport and ferry terminal. She also cleaned the lobby and the parking lot, and assisted on the front desk as needed.
The employer terminated the claimant because of complaints by customers and coworkers. 
· On March 19, the employer received a letter from a customer, which reads, in part,
The only complaint I  got is about one of your van drivers, I’m not sure but I think her name was Shally = anyway she was very inconsiderate and very rude toward me, and my grandmother, she wouldn’t open the doors to let us out of the van, and she didn’t even bother to help my grandmother out of the van. If that wasn’t enough, she didn’t even help us with our bags. We almost missed our ferry going to the airport.

Exh. 6.

On March 20, the employer spoke to the claimant about the letter, warning her that she should be courteous and helpful to the guests. The claimant denied that the letter referred to her. She pointed out to the employer that Shelly also drives a van.
On March 22, the employer wrote a statement about the letter and the meeting with the claimant. Exh. 5. The employer, in the statement, admitted that there was some confusion in the letter regarding to whom the guest was referring. The employer did not warn the claimant that her job was in jeopardy.
· According to the employer, on May 7, 2007, a customer asked the desk clerk for a ride. The desk clerk told the claimant of the request. A bit later, the customer asked the desk clerk if she was ever going to get the ride. The claimant immediately came out from the back office, where she had been working and gave the woman a ride.
The employer does not know how long the claimant sat in the back office before responding. She did not know if the claimant had heard the guest’s or the desk clerk’s request the first time. She did not speak to the claimant about the incident. She kept no written record of the incident.

According to the claimant, the incident occurred about April 29. She keeps a log of each day’s work. Nothing occurred of note on May 6 or 7. On April 29, she was working in the back office writing telephone contact numbers on the hotel’s business cards to give to guests. A guest could then use that telephone number to contact her when needing a ride back to the hotel. She did not hear the guest’s or the desk clerk’s original request. When the guest asked a second time, she apologized and went to get the van.

· The employer contended, in the hearing, that she had received numerous complaints from employees about the claimant. The complaints included the claimant telling other employees how to do their jobs and interrupting when other employees were speaking with guests. The employer did not support her contentions with any witnesses or witness statements. She never spoke with the claimant about the allegations.
The claimant never heard about any complaints by other employees against her. After she heard of the employer’s allegations of complaints, she spoke with other employees, all of whom denied making any complaints. The claimant did not present any witnesses to support her contention.

The employer has a progressive disciplinary procedure. The procedure calls for a verbal warning and a written warning.

Neither the employer nor the claimant called any witnesses. The employer tried to get witnesses, but they all refused to testify.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Comm'r Dec. 86H‑UI-213, August 25, 1986.

Although the employer alleged that the claimant had violated its policies towards its guests, the employer brought forth nothing to establish those violations. The claimant and the employer disagree on what occurred, but the employer called no witnesses to establish her version of the incidents. Indeed, the employees that the employer did ask refused to testify.
The employer never discussed any of the employees’ complaints with the claimant nor warned her that her job was in jeopardy. Although not always required to establish misconduct, warnings put the worker on notice that the worker is not meeting the employer’s expectations. An absence of warnings leads to a conclusion that the employer may not have felt the complaints were of such magnitude that they necessitated a discussion with the worker.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on May 30, 2007 is AFFIRMED. No disqualification under AS 23.20.379 is imposed. Benefits remain allowed for the weeks ending May 12, 2007 through June 16, 2007.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 5, 2007.
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