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CASE HISTORY

The claimant timely appealed a determination issued on June 4, 2007 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the employer from August 11, 2006, through April 14, 2007. He earned $20 per hour for full-time work as a general maintenance technician on the North Slope. He worked a rotational schedule of two weeks on and two weeks off. 
The employer operates under the Department of Transportation guidelines as they pertain to drug and alcohol testing. Exhibit 12 is a copy of the employer’s drug and alcohol testing policy. The policy meets the ten point criteria set forth in 
AS 23.10.620. The claimant signed an acknowledgement and receipt of  the employer’s drug and alcohol testing policy when he was hired.  He understood that being under the influence of drugs or alcohol at work was a violation of the policy and grounds for immediate termination.
The claimant boarded his return flight to work at 6:00 a.m. on April 29. When the flight arrived at the North Slope, an instructor noticed that the claimant smelled of alcohol and appeared disoriented. The claimant was immediately taken to the Worksafe facility on the North Slope for a reasonable suspicion drug and alcohol test. 

A Worksafe technician administered a breathalyzer at 10:37 a.m. The claimant’s alcohol concentration was .400. The claimant was chewing gum. The Worksafe technician told the claimant to get rid of the chewing gum and at 10:56 a.m. a second breathalyzer was administered. The claimant’s alcohol concentration was .229. Both tests exceeded the maximum allowable alcohol concentration of .04. 

Exhibits 13 and 14 establish the above testing results. Further, the exhibits establish that the breathalyzer equipment was correctly calibrated and list factors, such as chewing gum, that can affect alcohol concentration levels. 
On April 29, 2007, the claimant was terminated and flown back to Anchorage for a violation of the company’s drug and alcohol testing policy.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2)      was discharged for misconduct connected with the insured worker's last work….
(f) “misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs or alcohol, but only if the policy is consistent with AS 23.10.620….
AS 23.10.620. Employer Policy

a)          Under AS 23.10.600  - AS 23.10.699 an employer may only carry out the testing or retesting for the presence or evidence of use of drugs or alcohol after adopting a written policy for the testing and retesting and informing employees of the policy. The employer may inform employees by distributing a copy of the policy to each employee subject to testing or making the policy available to employees in the same manner as the employer informs its employees of other personnel practices, including inclusion in a personnel handbook or manual or posting in a place accessible to employees. The employer shall inform prospective employees that they must undergo drug testing. 
(b) The written policy on drug and alcohol testing must include, at a minimum, 

(1) a statement of the employer's policy respecting drug and alcohol use by employees; 

(2) a description of those employees or prospective employees who are subject to testing; 

(3) the circumstances under which testing may be required; 

(4) the substances as to which testing may be required; 

(5) a description of the testing methods and collection procedures to be used, including an employee's right to a confirmatory drug test to be reviewed by a licensed physician or doctor of osteopathy after an initial positive drug test result in accordance with AS 23.10.640 (d); 

(6) the consequences of a refusal to participate in the testing; 

(7) any adverse personnel action that may be taken based on the testing procedure or results; 

(8) the right of an employee, on the employee's request, to obtain the written test results and the obligation of the employer to provide written test results to the employee within five working days after a written request to do so, so long as the written request is made within six months after the date of the test; 

(9) the right of an employee, on the employee's request, to explain in a confidential setting, a positive test result; if the employee requests in writing an opportunity to explain the positive test result within 10 working days after the employee is notified of the test result, the employer must provide an opportunity, in a confidential setting, within 72 hours after receiving the employee's written notice, or before taking adverse employment action; 

(10) a statement of the employer's policy regarding the confidentiality of the test results. 

   8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Comm'r Dec. No. 86H-UI-213, 
August 25, 1986.


Evidence in the record clearly establishes that the claimant was well above the employer’s allowable standard of alcohol concentration. Although the claimant challenges the validity of the drug and alcohol test, his assertion that the testing equipment was not calibrated properly is unsupported by evidence. The claimant offered no other logical explanation for the test results. 
As such, the Tribunal finds the claimant violated the employer’s drug and alcohol testing policy.  Because the employer’s policy adheres to the provisions of 
AS 23.10.620, his discharge is found to be misconduct connected with the work. 
Benefits were properly denied. 







DECISION
The determination issued on June 4, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending May 5, 2007 through June 9, 2007.  The maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 3, 2007.
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Hearing Officer

