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CASE HISTORY

The claimant timely appealed a determination issued on June 19, 2007, that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
The claimant worked for the employer from October 23, 2006 through May 11, 2007.  She earned $11.17 per hour for part-time work as a child care provider. 

The employer operates a before and after-school child care program at different locations in Anchorage. Some locations also offer a full-day program during the summer. Employees submit requests for the type of program and specific location they prefer. The employer makes every attempt to accommodate the requests. Employees frequently change locations or programs, especially during the summer. 

The claimant worked on the east side of town in the after-school program until December 2006. At that time, she asked for, and was granted, a transfer to the after school program at the Fairview location on the west side of town because it was closer to her home.  The after-school program schedule was 3:00 p.m. to 6:30 p.m. Monday through Friday. 

In February 2007 the claimant’s car broke down. She could not afford the $600 repair, so she took the bus to work. The claimant and her three-year-old son live on the west side of town, in the Mountain View area.  Her day care provider lives on the east side of town, on Lake Otis Road. This meant the claimant had to take a bus across town to drop her child off at day care, then take a bus back to the west side of town to work. She had the same problem after work.  The trip took two bus transfers and two hours commute time each way. Sometimes the claimant was able to get a ride from her mother or a coworker. 

She continued to take the bus from February until May 11, 2007. She did not ask the employer for another transfer. The claimant was on day care assistance. She had access to an eligible list of day care providers in the Anchorage area that would be covered under the program. She did not make any attempts to find day care closer to her home. The claimant’s day care provider was her child’s paternal grandmother. The grandmother was a licensed child care provider on the eligible provider list. The claimant was happy with the care provided by the grandmother and did not consider looking for alternate care. 
On Friday, May 11, 2007, the manager at the Fairview Center advised staff that the gymnasium floor was being resurfaced. Since the program operated in the gymnasium the program would be closed Monday, May 14, 2007 through Friday, May 18, 2007. If the repairs were completed timely, the program would resume Monday, May 21, 2007. He advised staff to contact him sometime that week to make sure the repairs were completed as scheduled. 

When the claimant contacted the manager during the week ending May 18, 2007, he told her that the repairs were not done. He said the repair would take one more week (until May 29). During that week, she could come in one or two hours per day, perhaps one or two days, to do inventory and spring cleaning. The claimant told him that she did not think the two hours of work justified the two hour bus trip each direction. She told the manager she needed more hours. 

The manager then spoke to the human resource director and told her about the claimant’s situation. Between May 21, 2007 and May 25, 2007, the HR director left several messages for the claimant at her mother’s home, instructing the claimant to call regarding her request for more hours. 
On May 29, 2007, rather than return to her regular part-time shift at Fairview, the claimant contacted the HR director. She explained that she needed to work full-time hours and wanted to work on the east side of town. The director told the claimant there were no openings at either of the two east side locations. However, she did have an opening at the West Fairview location, just blocks away from the claimant’s regular Fairview worksite. The director told the claimant she could put her to work at West Fairview immediately. She could work a seven hour per day, five day per week schedule. The position would be guaranteed through August 13, 2007. The director offered to pick the claimant up at an office ¼ mile from the claimant’s house and drive her to and from the West Fairview worksite every day. The claimant’s other option was to return to her current part-time after school program at Fairview. 
On May 29, 2007, the claimant told the director that she did not want the work. She didn’t think the ride offer solved her transportation problem. She still had to get back and forth across town to day care. She wanted to look for another job. The director asked the claimant if she would like to be put on a leave of absence until the end of the summer. The claimant could take that time to decide if she wanted to return to her after school position at Fairview or apply for a transfer to another location, if any existed. The leave of absence would extend through August 13, 2007. The claimant agreed to take the leave of absence. 
The claimant is looking for other full-time work. She hopes to find a full-time job and earn enough to get her car fixed. The claimant has applied for work at the Northway Mall which is also on the west side of town, close to her Mountain View home. 

On May 29, 2007, the claimant contacted the unemployment insurance claim center and opened her unemployment insurance claim. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The first issue to be decided is whether the claimant was laid off, voluntarily quit work, or refused an offer of new work. 
The Employment Security Division’s Benefit Policy Manual VL 315-1(b) states in part: 
If the leave or layoff is for a specific period with a definite return-to-work

date, the contract of employment has not been terminated. Therefore, in

such cases, if a worker fails to return at the end of the leave or layoff, or

refuses to return when called, the person has voluntarily left employment at that point. The person has not refused an offer of work.
The claimant was on laid off for a specific period of time with a definite return to work date. At the time she filed her unemployment insurance claim work was available, both full and part-time, and she chose to refused to return. Therefore, the claimant is considered to have voluntarily quitting work. 
Once having quit work it is the employee’s burden to establish good cause for the quit. 
“The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting.” Craig, Comm’r Dec. 86H-UI-067, June 11, 1986.

Temporary personal circumstances such as day care and transportation problems could establish compelling reasons for quitting a job. However, to establish good cause for quitting work two criteria must be met. 

There must be a compelling reason for the quit, and the claimant must have exhausted all reasonable alternatives to quitting work prior to leaving the job. 
The Tribunal will not address the compulsion aspect until the second element has been examined.

The claimant’s arguments are not logical. The claimant managed to get from 
her home, to day care and back to work for more than three months when she was working part-time. And while that must have been difficult, she made no complaint to her employer. 
Then, in May, she asked for full-time work to justify the travel time. The employer not only gave her full-time work, but offered to provide assistance in getting to work. The claimant refused. The issue was not the work itself, but the fact that her day care was on the other side of town. A reasonable and obvious alternative to quitting would have been to find a day care provider closer to her home and work. That one change would have allowed the claimant to work full-time throughout the summer, earning enough to repair her vehicle, thus eliminating her transportation issue. 

The Tribunal can certainly understand that the claimant was comfortable with the child’s grandmother as the day care provider. However, as a day care assistance recipient, resources were readily available to the claimant for finding another care provider closer to her home. She simply did not consider that alternative and made no argument for her failure to do so
The claimant has not established that she exhausted reasonable alternatives prior to quitting work. Therefore, the Tribunal cannot find good cause for voluntarily leaving work on May 29, 2007. The disqualification period shall be adjusted accordingly. 
Additionally, the potential certainly exists that another separation from work issue could arise on August 13, 2007, should the claimant decide not to return to work at the conclusion of the leave of absence. However, that issue is not before me today. 
DECISION
The determination issued on June 19, 2007 is AFFIRMED and MODIFIED to reflect the correct disqualification period. Benefits are DENIED for the weeks ending June 2, 2007 through July 7, 2007. The maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 13, 2007.







Kynda Nokelby, Hearing Officer
