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CASE HISTORY

The employer timely appealed a June 13, 2007 determination that allowed benefits under AS 23.20.379 on the grounds that the claimant was discharged for reasons other than work-connected misconduct. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for work-connected misconduct.


FINDINGS OF FACT
The claimant worked for the employer from 1990 through 1998 and from October 2004 through March 27, 2007. She worked full-time as a clinical associate earning $18.51 per hour. Her duties included working directly with clients, making treatment plans, case management, and leading group sessions. 
The claimant began having trouble sleeping due to marital, personal, and work stress. The stress was affecting her work performance. On Thursday, March 1, 2007, the stress and lack of sleep caused her enough problems that she had her husband bring her to the emergency room for treatment. She was given drug abuse and mental health exams and given a note to provide to her employer that she should be excused from work until March 4, 2007.

On March 14, 2007, she advised her supervisor that she was having some difficulties as the result of a “joke” getting out of hand and that she had numerous problems that were causing her stress. On March 21, 2007, she advised her supervisor that she had been served a restraining order and was going to have to go to court on April 4, 2007. The employer researched whether having a restraining order against an employee violated the “barrier crime rule.”  She determined that the restraining order itself did not violate any rules of employment. 

The claimant asked for some time off to try to deal with her stress, the restraining order, and other personal issues. The employer agreed that she could take time off, and it was agreed that she would finish up some work through March 23, 2007, and take time off the following week. 
Later in the afternoon, the employer received a phone call from a provider of service for one of the employer’s clients. This provider indicted that he was the one who had gotten a restraining order against the claimant. The provider explained to the employer the reasons why he felt he needed a restraining order and his concerns regarding the claimant.
The information reported by the provider worried the employer. It alleged the claimant had exhibited paranoid and obsessive behavior and indicated that she may have significant mental health issues that need to be addressed. On March 22, 2007, the claimant’s supervisor and a representative from the human resources department met to discuss the issue. It was determined that the claimant should undergo a “fitness for duty” exam by a psychiatrist before coming back to work. The employer was prepared to find a psychiatrist that was not affiliated with their facility, pay for the exam, and pay the claimant for time off until she could schedule and take the exam. 

On March 26, 2007, the employer advised the claimant of the need for a fitness for duty exam and that they were going to put the claimant on paid administrative leave until such time as she could schedule an appointment with the psychiatrist. The claimant was not interested in having an exam. She asked the employer if she could just provide the doctor’s notes from her hospital stay on March 1, 2007, and another visit with a medical doctor. The employer told the claimant that it was imperative that she be cleared by a psychiatrist for work and that the information she had from the emergency room and her medical doctor was insufficient to determine her fitness for work. 

The claimant again indicated that she did not want to comply with her employer’s request. The employer advised her that foregoing the exam was not an option. She was not allowed to come back to work until she had completed a fitness for duty exam and was released to work. The claimant asked how long she had to make a decision on what she wanted to do. The employer told her that she had until the following day to decide whether or not she would submit to the exam.

On March 27, 2007, the claimant submitted a resignation letter. She was unwilling to take a fitness for duty exam and did not believe that she had any other option but to resign.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

The first issue to be decided in this matter is whether the claimant was discharged or whether she voluntarily quit work. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party...” (Swarm, 87H-UI-265, September 29, 1987) 

Although the employer told the claimant that she would not be able to work until she had completed a fitness for duty exam, they had no intention of discharging her and they were willing to pay her regular salary until she was able to take the exam. By deciding not to comply with the request from the employer to take the exam, the claimant was the one who chose to end the employee/employer relationship. As such, the claimant was the moving party. The separation is considered to be a voluntary quit.

Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

The claimant voluntarily quit work and therefore assumes the burden of establishing good cause for quitting. The claimant admits in the hearing that she was having numerous problems that were significant enough to cause her to go to the emergency room on March 1, 2007 and to ask for time off on two separate occasions. The claimant’s problems were not resolved by March 26, 2007. In fact, her problems and stress were increased by the restraining order and the upcoming court date. Since the claimant’s duties required her to work directly with clients and to make decisions regarding their mental health issues, it was reasonable for the employer to require her to be evaluated before returning to work.  
As such, it is determined that the claimant voluntarily left suitable work without good cause, as good cause is defined for unemployment insurance purposes.

DECISION
The June 13, 2007 separation from work determination is REVERSED and MODIFIED. The claimant is denied benefits under AS 23.20.379 (a) (1) (voluntary quit) beginning with the week ending April 7, 2007 through the week ending May 12, 2007. Her maximum benefit entitlement is reduced by three times her weekly benefit amount, and she may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 31, 2007.
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