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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA  99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 07 0998
Hearing Date: July 23, 2007
CLAIMANT:

TONY JONES                   

CLAIMANT APPEARANCES:
Tony Jones
EMP. SEC. DIV. APPEARRANCES:

Wade Godfrey


STATEMENT OF THE CASE

The claimant filed a timely appeal against a determination dated June 18, 2006. The determination reduced benefits under AS 23.20.360 and denied benefits under AS 23.20.505 and AS 23.20.387. The claimant was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. 

The issues before the Tribunal are whether the claimant:

· earned wages during the weeks claimed;

· whether the claimant was considered unemployed during the week ending November 26, 2006;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The claimant filed a new claim for benefits effective September 4, 2005. His weekly benefit amount was $248.00, plus $72.00 in dependence allowance.  He filed and received benefit entitlement for the weeks under appeal in the amount of $4708.00. The claimant’s excess earning amount is $380.66.
The employers reported the following wage information for the claimant as part of a routine audit performed by the Employment Security Division (hereafter referred to as the Division).  Also shown are wages as reported by the claimant when he filed for benefits through VICTOR, the Division’s telephonic filing system, and the resulting benefits paid to the claimant.

	Affected Weeks
	Claimant 

Wages
	Employer 

Wages
	Benefits

Paid

	11/19/05*
	$355.20
	$353.55A
	$92.00

	11/26/05
	$0.00
	$616.35 A
	$320.00

	12/03/05
	$0.00
	$51.72B
	$320.00

	12/10/05
	$0.00
	$60.34 B
	$320.00

	12/17/05
	$0.00
	$60.34 B
	$320.00

	12/24/05
	$0.00
	$60.34 B
	$320.00

	12/31/05
	$0.00
	$60.34 B
	$320.00

	01/07/06
	$0.00
	$60.34 B
	$320.00

	01/14/06
	$0.00
	$60.34 B
	$320.00

	01/21/06
	$0.00
	$60.34 B
	$320.00

	01/28/06
	$0.00
	$60.34 B
	$320.00

	02/04/06
	$0.00
	$91.54 B
	$320.00

	02/11/06
	$0.00
	$60.34 B
	$320.00

	02/18/06
	$0.00
	$60.34 B
	$320.00

	02/25/06
	$0.00
	$60.34 B
	$320.00

	03/04/06
	$0.00
	$60.34 B
	$228.00

	03/11/06
	$0.00
	$60.34 B
	$0.00




* This week, 11/19/05 was underreported.
The claimant agrees with the wages reported by his employer. He does not know why he failed to answer yes when VICTOR asked, "Did you work for an employer or were you self employed?" during the week ending 11/26/2005. He believes that maybe he did not report his work because he did not know how much money he made. He was unable to explain why he did not advise VICTOR that he worked and list his earnings as unknown as he had done for the previous week and several weeks in the past. 

The majority of the wages from the second employer were for working as an assistant basketball coach. The claimant initially started out as a volunteer and then was offered a contract on February 3, 2006, which awarded him payment from November 28, 2005 through March 23, 2006. 

The claimant initially did not report his coaching wages because he was unaware that he was going to be paid. He had volunteered to help coach because his son was a member of the team. Once he learned he was going to be paid, he did not think to report his wages. He thinks that maybe this was because he did not actually get paid until after he had stopped filing. 
The claimant is not sure why he failed to report his wages for working on call as a custodian. The claimant certified each time he filed through VICTOR that the information he provided was true and correct.

The claimant had filed benefits for almost every year since 1992. Each time he filed for a benefit year, he received a claimant handbook.  The handbook gives specific instructions on how to report wages, how wages affect benefits, and penalties for fraudulent filing. The claimant read the handbook and understood his responsibilities regarding filing his wages. His claim history shows that he had reported earnings through Victor numerous times in the past and has also made corrections to his reported wages by contacting his Unemployment Insurance Claim Center.
The claimant agrees with the information reported by her employer, but argues that he never intended to deceive anyone or file fraudulently. He contends that his failure to accurately report his wages was a mistake. 

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Reported Earnings:
Under AS 23.20.360, the benefits a claimant receives must be reduced by the wages earned. The amount of the reduction is determined using the formula in the statute.  The claimant had earnings for the weeks in question and in the amounts reported by the employer.  He agrees with the amounts reported by the employer. As such, his benefits must be reduced accordingly.

Under AS 23.20.505, a claimant cannot be considered “unemployed” if the claimant’s wages are more than one and one-third times the claimant’s weekly benefit amount. During the week ending November 26, 2006 the claimant’s earnings were $616.35 which is in excess of one and one-third times $248.00, his weekly benefit amount. As such, he is not considered “unemployed” during that week and is not eligible for benefits. 

Misrepresentation:

The claimant’s contention that he did not intend to deceive or knowingly file fraudulently is without basis.  In Comm'r Dec. 04 2501, March 21, 2005, the Commissioner states, in part:


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself. Comm’r Decision 79H-149, Sept. 14, 1979. The claimant’s explanations, or lack of explanations, in this case for why she answered the question wrongly on her claim certifications does not overcome the presumption that the claimant intended to defraud the program. “If we were to allow such excuse, the fraud provision of the statute would become meaningless." Comm'r Decision 95 0034, May 30, 1995. 

When filing through VICTOR, the claimant certified his answers were true and correct, when he knew he had not reported his work and earnings accurately. The question regarding work is clear and unambiguous--"Did you work?" There is no misunderstanding in this simple question. Although he was unaware that he was going to be paid for his coaching work during November through January, he made no effort to correct his previously filed weeks or list his work and earnings on his subsequent weeks filed. 
Based on the above, the claimant misrepresented material facts regarding his hours worked and wages earned.  Accordingly, he remains liable for the overpayment for the full amount of the benefits paid each week, plus the 50 percent penalty amount.
DECISION

The notice of determination and determination of liability issued in this matter on June 18, 2007 is AFFIRMED.

Benefits remain reduced under AS 23.20.360 for the weeks ending: 

· November 26, 2005 through March 11, 2006
The week ending November 19, 2005, remains underpaid under 
AS 23.20.360.

Benefits remain denied for the week ending November 26, 2006 under AS 23.20.505.

That portion of the determination holding that the claimant’s committed fraud or misrepresentation is AFFIRMED. Under AS 23.20.387, benefits remain denied for the weeks ending: 
· November 16, 2005 through March 11, 2006, and
· Future benefits are denied for fifty-two weeks from week ending June 23, 2007 through June 14, 2008.

That portion of the determination holding that the claimant is liable for the repayment of benefits, and for the payment of a penalty, is AFFIRMED. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal 

period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on July 23, 2007.


Catherine Williams

Hearing Officer

