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STATEMENT OF THE CASE

The claimant timely appealed a June 6, 2007 redetermination that denied benefits under AS 23.20.381. Benefits are denied on the ground that he has reasonable assurance to return to work in the Fall for an academic institution. 
FINDINGS OF FACT

The claimant reopened an established unemployment insurance claim effective 

May 20, 2007. In 1991, he began working for the school district as a substitute teacher. He worked through the entire 2006-2007 school year in that capacity. 
The first day of school for the District in the 2007-2008 school year is August 22, 2007. Exhibit 4, page 1, is a statement from the employer advising the Employment Security Division (Division) that the claimant has the “possibility” of being called to substitute for the 2006/07 school year. 
The claimant called the school district around mid-June 2007 because he did not get the letter he normally had to sign indicating that he wanted to remain on the substitute teaching list. He was advised that the school district had made a new policy that any substitute teacher that worked more than a few days during the previous school year is automatically being put on the substitute list for the following year.  

The claimant agrees that he has reasonable assurance of returning to work once school starts. However, he argues that he should not be disqualified for the week ending August 25, 2007, because the school starts on Wednesday, August 22, 2007. If he worked three days, he would “have more than excess earnings.” Since if he works, he would have excess earnings, he reasons that if he does not get called in, he should be eligible for benefits.  

PROVISIONS OF LAW

AS 23.20.381 provides, in part:


(e)
Benefits based on service in an instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period of paid sabbatical leave provided for in the individual's contract, if the individual performs services in the first of those academic years or terms and if there is a contract or reasonable assurance that the individual performs services in the same or similar capacity for an educational institution in the second of those academic years or terms.


…

(i) Benefits based on services described in (e) and (h) of this section may not be paid to an individual for a week that begins during an established and customary vacation period or holiday recess if the individual performs those services in the period immediately before the vacation period recess and there is a reasonable assurance that the individual will perform those services in the period immediately following the vacation period or holiday recess….

CONCLUSION

The claimant does not dispute that he has a reasonable assurance of working as a substitute teacher for the 2007/2008 school year. The claimant’s contention that he should be paid for the week ending August 25, 2007, because “if he worked he would have excess earnings” is without merit.

The Employment Security Division (Division) has consistently held that the disqualification date is dependent on when the students are in school not on the potential amount of earnings that a claimant may or not make. The Division’s Benefit Policy Manual, Section 410.1, March 2007 edition, states as follows regarding this issue:

b.
Ending date

The disqualification period ends Saturday of the last week that is partially or wholly between terms.  Consider that the between-terms period ends the last regular working day before school resumes.  

Example: If school resumes on a Monday, the disqualification ends the preceding Saturday.  If school resumes on a Wednesday, the disqualification ends the following Saturday. 

In this case, as in the example listed above, the school opens for students on a Wednesday. Thus, the disqualification should end the following Saturday, August 25, 2007. As such, benefits were properly denied.
DECISION

The determination issued on June 6, 2007, is AFFIRMED. Benefits are denied for the weeks ending June 2, 2007 through August 25, 2007.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 27, 2007fillin "" \d "".

                   

               Catherine Williams, Hearing Officer

