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CASE HISTORY

The claimant timely appealed a June 14, 2007 determination that denied benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
The claimant began work for the employer in September 2006. He worked full-time as manager, earning $13.00 per hour. His last day of work was May 19, 2007.

The claimant and the owner met several times before the claimant was hired. The claimant understood that he would be hired as a manager, and once he was capable of doing that job well, he would be able to work some shifts where he could act as a bartender while he was managing. The claimant indicated to the owner that he wanted to make $50,000.00 a year, and he remembers the owner nodded. 
The claimant felt that when he started bartending he would be able to achieve his monetary goals, since the bar was a hotspot and always busy. He knew that the bartenders always made a significant amount of their earnings through tips. The employer and the claimant did not discuss how much he would make an hour as a manager or as a bartender/manager. 

When the claimant got his first paycheck he was shocked. He was only getting $13.00 per hour as a manager. He spoke to the employer about getting bartending shifts immediately so that he could make more money but was told that he needed to work as a manager until he was more “comfortable” with his position. The employer never told the claimant how long he would have to work as just a manager, but the claimant assumed it would be about 90 days, and then he would be assigned shifts as a bartender/manager.
Around November 2006, the claimant started asking again when he could start working as a bartender/manager. He asked several times, and the owner told him soon, but he never instructed the person who made the schedule put him on any of the bartending shifts. 
In March 2007, the claimant told the employer that he could not afford to work as just a manager. He asked to be put on at least two shifts as a bartender/manager and to be paid $25.00 per hour. The owner told him that he could not afford to pay him $25.00 an hour to be a manager and told the claimant if he was not happy working for him, he would try to use his connections to help the claimant find a job with another bar. The employer made several calls but was unable to find another job for the claimant.
The claimant started looking around for other work but it was hard for him to look for work while working full-time. In May 2007, he asked his employer one more time if he could work as a bartender/manager and when the employer said no he submitted a two week resignation notice making May 19, 2007 his last day of work. 

The employer had six manager positions, and none of the other managers worked behind the bar while managing. The claimant never asked to be put on the schedule solely as a bartender, even though there were several openings because he wanted to maintain his position as a manager. Bartenders can make up to $50.00 per hour due to tips.  

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

A worker has good cause to voluntarily leave work because of dissatisfaction with the wage if the wage violates an express agreement between the worker and the employer made at the time of hire. However in this case, although the employer and the claimant talked about the claimant wanting to make $50,000 per year, the employer never actually promised the claimant that specific salary. Similarly, the claimant admitted that the employer never promised him a specific time when he would be allowed to work as a bartender/manager. Since neither the wage nor the inclusion of bartending duties were ever specifically defined by the employer, the Tribunal cannot consider the employer to have violated an agreement. 
In addition, in Comm’r decision, 82H‑UI‑184, the Commissioner said: “The establishment of good cause for leaving work is dependent, among other things, on the proximity of the incident creating the quit to the quit itself.

The claimant tolerated the pay conditions and lack of bartender/manager shifts for nine months. The claimant’s long delay in taking action to resolve the situation indicates that not only condoned the conditions, but that the conditions were not so onerous as to leave the claimant no option but to quit work.  

As such, this Appeal Tribunal holds that, for unemployment insurance purposes, the claimant has not established good cause for quitting.  

DECISION
The June 14, 2007 separation from work determination is AFFIRMED. The claimant remains denied benefits under AS 23.20.379 beginning with the week ending May 26, 2007 through the week ending June 30, 2007. The claimant’s benefits remain reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 30, 2007.
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Hearing Officer

