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CASE HISTORY

The claimant timely appealed the June 28, 2007 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.

FINDINGS OF FACT
Mr. Pambrun’s unemployment insurance claim year began on April 1, 2007.

Mr. Pambrun began working for the interested employer in mid-May 2007 and last worked on May 30, 2007. He worked full-time as an equipment operator and earned $26 hourly. During his two-week employment, he operated a “skidster,” which is a small front end loader, clearing organic matter from a designated area.
On May 30, 2007 at approximately 7:30 p.m., Mr. Pambrun’s supervisor telephoned him and informed him that his employment was terminated for “blowing” the motor on the “skidster” he was operating earlier that day. 
Mr. Pambrun denied that the “skidster’s” motor had been “blown,” although he acknowledged that he was involved in an accident with that piece of equipment during his May 30 shift.
While Mr. Pambrun was operating his “skidster” on May 30, he accidentally drove it into an unmarked hole in the field where he was clearing grass, bushes, and very small trees. There was no indication to him that there was a hole directly in his path that day, as the area in front of him prior to the accident appeared to be level ground filled with the organic matter he was asked to remove. There was no yellow tape in his work area; yellow tape was the manner in which holes were marked on that job.
Immediately after his accident, while the “skidster” was nose-first into the hole, Mr. Pambrun lowered the “skidster’s” arms and bucket (so that the machine would not flip over) and called his supervisor on the radio to report the accident. He left the engine idling. His main concern after reporting the accident was getting himself out of the cab; he did not want to be trapped there. Mr. Pambrun’s supervisor told him to turn off the engine after he (the supervisor) arrived at the accident site. Mr. Pambrun then got out of the cab by breaking out the rear cab window and was taken for a drug test, which he passed. He was not present when the “skidster” was removed from the hole. He was told later by co- workers that his “skidster” was back on the job and in operation the next day.
Mr. Pambrun argued that his supervisor warned him near the beginning of his employment only about being rude to the “secretary” on the day he filled out his new-hire paperwork. Mr. Pambrun denied having been rude to anyone at his job site; he admitted that he was joking and “kidding” with some of the workers on that day and that someone may have mistaken his joking for rudeness. He felt that he had been well-liked on the job, as he had had no conflict with any worker. He felt, further, that there may have been some hard feelings involved in the alleged rudeness incident and that his supervisor may have then used the accident as an excuse to end his employment.
STATUTORY PROVISIONS

AS 23.20.379 Discharge for misconduct 

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…



(2)
was discharged for misconduct connected with the insured worker's work.
8 AAC 85.095 Discharge for misconduct 
(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, it must bring to the hearing evidence sufficient to support its contention of misconduct. 

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved…

There was insufficient evidence brought forth, due to the employer’s failure to appear to present testimony to the contrary, that would indicate Mr. Pambrun intentionally or negligently caused motor problems or that he had operated the “skidster” in an unsafe manner so as to cause engine damage to it on his final day. Accordingly, the Tribunal concludes that Mr. Pambrun’s May 30 dismissal occurred for reasons other than work-connected misconduct.
DECISION

The June 28, 2007 determination is REVERSED. Benefits are allowed for the week ending June 9, 2007 through the week ending July 14, 200, if 
Mr. Pambrun was filing and was otherwise eligible. The maximum benefit entitlement is not reduced by three weeks. Further, he may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 9, 2007.


Diane Reeves, Hearing Officer
