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CASE HISTORY

The employer timely appealed a June 21, 2007 determination that allowed the claimant unemployment benefits, imposing no disqualification under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily leave suitable work, or if she was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working, about 20 years ago, for another company at which the doctor was, then, a dentist. They worked together for about three years. When the doctor opened his own practice in January 2007, she moved with him. She worked as a dental assistant. Her last day of work was June 8, 2007. At the time work ended, she was usually scheduled to work 40 hours per week. She was paid $20.00 per hour.

The claimant quit her job because of an incident that happened on June 8, a Friday. Dental impressions are not normally taken on Fridays because there is no lab person available to work with the impression. However, on this particular Friday, the lab person, who works for another company, was present in the office. The doctor asked the claimant to prepare a patient for an impression.
The testimony of the claimant and the doctor differed at this point.

· The claimant contended that the lab woman was leaving the office when the doctor came out and yelled at the claimant that he had told her to wait. According to the claimant, he assumed a wide stance, was shaking, his hands were clenched, and his eyes got big. Because of his “body language,” she felt that he could become physically abusive. Although he had never been physically abusive before, he had yelled at her twice before since January, and she had been in an abusive situation previously. He had also yelled at other employees, one of whom left in tears. However, they usually had a good rapport. She had previously discussed with him his attitude.
The claimant further contended that the lab person stood right behind her during the exchange and apologized to her for getting her into trouble.

· The employer contended that he asked the lab woman to wait five minutes, which she agreed to do. Shortly after that, he saw the claimant leading the patient out of the examination room. He asked the claimant, once or twice, what was the sense of leading the patient in to the examination room just to lead her back out. She replied that the lab woman had to leave. The employer does not believe that he raised his voice to the claimant. He does feel that he needs, sometimes, to be firm. He recalls no prior discussion regarding his attitude.
· The witness, the laboratory technician, was waiting for the doctor to take an impression. She does not remember the doctor yelling at the claimant, nor that she apologized to the claimant for getting her into trouble.
After the incident, the claimant finished her work on the impression and left a note that she was quitting.
PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.
CONCLUSION

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. A worker does not have good cause to quit if the supervisor is merely "difficult and overbearing at times." Hlawek, Comm'r. Dec. 9213608, April 16, 1992.
The evidence, in this matter, weighs on the side of the employer. The Tribunal does not doubt that the doctor may have raised his voice. However, the claimant testified she had been in an abusive situation before. It is possible that she was being oversensitive considering her past situation. Both the doctor and the witness testified that there was no yelling.

Further, although the claimant perceived that the doctor was yelling at her, it appears to the Tribunal that he was being firm, not abusive. Finally, as noted in Griffith, good cause to leave employment does not exist unless the supervisor follows a course of conduct amounting to abuse, hostility, or unreasonable discrimination. Two incidents over a six-month period do not constitute a “course of conduct.”

It is the conclusion of the Appeal Tribunal that the claimant voluntarily left suitable work without good cause.

DECISION

The June 21, 2007 determination is REVERSED. The claimant is denied benefits under AS 23.20.379 beginning with the week ending June 16, 2007 through the week ending July 21, 2007. Her maximum payable benefits are reduced by three times her weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 8, 2007.


Dan A. Kassner

Hearing Officer
