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STATEMENT OF THE CASE

On July 6, 2007, the claimant timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer in October 2003. She last worked on June 15, 2007. At that time, she normally worked 40 hours per week and earned $12.59 per hour. She was the manager of the returns department and filled in for the will-call department of this office supply store.
Two incidents led to her discharge on June 15. A coworker, believing that the claimant was at the other end of the warehouse, screamed her name. Because she was closer, the claimant answered, “What?”
 The coworker began verbally abusing her. When the claimant did not respond, the coworker complained to the supervisor.

The second incident involved the claimant and her supervisor. Her supervisor was making up boxes for a project she had. She had asked the claimant to pull and package a will-call for a customer. The claimant reached for one of the supervisor’s boxes, who told her to put it back. The claimant tossed the box back on the pile.
The claimant received a final warning and termination notice (exhibit 4, pp 7 and 8). The notice states, regarding the first incident, that the coworker asked the claimant to help with an inventory issue. The claimant responded saying that the item could have been there “a million years ago.” Regarding the second issue, the notice states that the claimant threw the box on the floor and did not respond to the supervisor’s comment that she needed to calm down.

The claimant had received two prior notices of inappropriate behavior. The first, dated January 26, 2006, alleges that the claimant used profanity in front of a customer and openly showed frustration in front of the customer for having to pull the will-call. Exhibit 4, pp 5 and 6. The claimant agrees that she used one word of profanity.

The second notice, dated January 19, 2007, alleges that the claimant made disparaging comments about another supervisor’s employee to another employee. The claimant was working alone and had asked for help. Another employee was sent to help her; however, the employee would continually provoke her by putting things in her way, getting in her way, not speaking to her, and acting like the claimant did not exist. Another coworker, who is a friend, came down and the claimant complained to her about the woman. A supervisor overheard her.
The claimant contends that the employer has a disciplinary procedure that was not followed. She contends that the procedure is just, “known fact.” The procedure is a verbal warning, a written warning, a three-day suspension, and then termination. The claimant had not been suspended. She believes that she received an employee handbook when hired that included that information. She had never been suspended.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.
CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. "'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85HUI006, January 22, 1985.
No representative of the employer appeared to give testimony on the reasons for the claimant’s termination. Nonetheless, the claimant’s own testimony and the documentary evidence speak for themselves.

The claimant, during the hearing, minimized the incidents reported on the various corrective action notices. The notices show a pattern of unacceptable behavior that is not in the employer’s best interest.
It is unknown whether there is a third probation step. However, the various corrective notices all indicate a step called “investigatory suspension.” In the Tribunal’s understanding, there was no investigation that needed to be done so it was not necessary for the employer to suspend the claimant before terminating her.
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on July 5, 2007 is AFFIRMED. The claimant is denied benefits under AS 23.20.379 for the weeks ending June 23, 2007 through July 28, 2007. The reduction of the claimant’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 13, 2007.








Dan A. Kassner







Hearing Officer
� The Tribunal takes note that, during the hearing, the claimant said the word in a sarcastic tone.





