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STATEMENT OF THE CASE

The claimant filed a timely appeal against a July 5, 2007 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct in connection with her work.

FINDINGS OF FACT
The claimant began working for the employer on October 13, 2006. She last worked on June 8, 2007.  At the time that her job ended she normally worked three days per week and earned $10.50 per hour.

The claimant worked as a back office chiropractic assistant.  Those duties routinely included assisting in patient care, and office cleaning.  The claimant weekly list of cleaning chores included sweeping, mopping, vacuuming, wiping down walls, dusting, scrubbing toilets, cleaning mirrors, sanitizing the office furniture and medical equipment.  
A few weeks previous, the claimant had been asked to water the flowers outside since business was slow. While watering the flowers she splashed dirt and water on her clothes. In addition, pulling the hose around the yard caused her to sweat. 
The next time it was sunny and business was slow, the employer asked the claimant if she would go out and weed the garden. The claimant told her that she would not because she did not like to get her nails dirty. The employer did not press the issue.  

On July 8, 2007, the claimant was asked to go outside and clean the windows. The claimant refused. The employer said that she understood that the claimant did not want to pull weeds in the garden but that cleaning the windows was part of her duties. She offered to allow the claimant’s coworker to go outside to help her. The claimant still refused. 

The employer tried several times to get the claimant to do the windows. She could not believe that the claimant would not jump at the chance to go outside, much less, that she was willing to risk her job for refusing to do a task that only needed to be done twice a year and would only take an hour to complete. The employer advised the claimant that washing the windows was mandatory and that if she continued to refuse to do her job that she would be discharged. 
The employer told the claimant that if she was going to continue to refuse to do the windows, she should turn in her keys. The employer felt that once the claimant knew she was serious that she would clean the windows. The claimant chose to hand over her keys. 
The claimant initially gave numerous reasons as to why she was unable to wash the windows. The reasons ranged from a shoulder/arm injury that made it physically difficult, and the potential use of a ladder because she did not believe that the employer had a long handled squeegee.  
The claimant ultimately indicated that the issue was not that she was incapable of washing the window since “anybody can do the windows” but that she did not believe that the duties listed on her job description as “cleaning office” included doing windows. 
The pictures of the building show that building to be a one story building and the tops of the windows appear to be 8 to 10 feet above the ground.  The ground around the building is level.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The claimant refused to perform a task assigned to her by her employer.  In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Comm'r Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
The claimant’s job consisted of numerous cleaning responsibilities on a regular basis.  It was logical for the employer to expect this worker to perform any reasonable cleaning task. 
Although the duty of cleaning the windows may have been a slightly harder and dirtier task than cleaning the mirrors in the bathroom, the physical motions are the same. Further, the chore of cleaning the windows is far less dirty then the cleaning of the toilets or the scrubbing of the floors. As such, the major difference in the chores the claimant was willing to do and the cleaning of the windows was that the claimant had to go outside to do the windows. 

The claimant has not shown how doing a cleaning task outside versus inside would be detrimental to her health. The claimant has not provided evidence to indicate that the employers request was unreasonable or detrimental. As such, the claimant’s refusal to clean the windows constitutes misconduct in connection to the work.

DECISION

The notice of determination issued in this matter on July 5, 2007, is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending June 16, 2007, through July 21, 2007. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 14, 2007.


Catherine Williams

Hearing Officer

