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CASE HISTORY

The employer timely appealed the June 15, 2007 determination that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work. The issue before this Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant worked full-time for the employer as a courtesy clerk. He began work on October 29, 1996 and last worked on June 7, 2007. The claimant’s last wage was $14.33 per hour; he worked Monday through Friday from 8:00 a.m. until 
5:00 p.m. He was responsible for collecting carts from the employer’s parking lots and taking them back into the store, as well as helping customers.
The claimant was allotted two 15-minute breaks and a one-hour lunch period for each eight-hour workday. He was instructed to take his morning break two hours before the start of his lunch period and to take his afternoon break two hours after the his lunch break ended. A break schedule was posted for him. He was also instructed to inform a member of management prior to taking one of his breaks or going to lunch. 
The claimant was verbally “coached” on November 5, 2006, for failing to inform a member of management prior to taking his breaks and lunch period. He was again instructed to henceforth inform a member of management prior to going on break, to include his lunch period. On April 11, 2007, he was “coached” for disappearing for long periods and for failing to inform management prior to starting his breaks. 

On June 4, 2007, despite being “coached” and because he was still not following the break policy, the employer gave the claimant a paid day off to consider what he planned to do to improve his behavior. The following day the claimant submitted a written response, which his mother had helped him write. His response stated that he had been in treatment for severe depression before beginning work with the interested employer and that the “coachings” he had received were adversely affecting his working relationship with the employer. He also stated that he hoped “common sense and understanding will prevail.” He did not address the break problem in his response.
On June 6, 2007, the claimant took his lunch period from 11:41 a.m. until 

12:40 p.m. and took his afternoon break starting at 4:42 p.m. without informing a member of management that he was doing so. His break lasted 20 minutes, until he clocked out for the day at 5:02 p.m. 
On June 7, 2007 an Assistant Manager at the claimant’s store, questioned the claimant about the timeframe during which he had taken his afternoon break the previous day. He replied he had taken that break at the end of his workday. When asked when he was supposed to take his afternoon break, the claimant replied that he was to take it two hours after lunch. When asked why he had not done so the previous day, he did not have an answer. The Assistant Manager then terminated the claimant’s employment for failing to adhere to the employer’s break policy, which the employer felt amounted to “time theft.” 
The claimant admitted he knew of the break policy but often “got busy” and, despite wearing a watch to work each day, “lost track of time” while working. He did not know why he failed to tell a management member he was going on a late break on June 6, nor did he know why he took an extended break that day.
The claimant argued that his “weird” breaks had been condoned by the employer for many months without warning.
PROVISIONS OF THE LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)       A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

The Employment Security Division’s Benefit Policy Manual in section MC 140 is pertinent and states in part: 


Such acts as misappropriation, fraudulent claiming of unearned wages, falsification of records, and the like are considered misconduct. Similar acts against someone other than the employer are misconduct when the acts are so bound up with the employment as to be connected with the work.  

The Tribunal discounts the claimant’s argument that the employer condoned his “weird” break habits. On the contrary, the employer tried for many months to work with the claimant to get his adverse behavior on this matter under control. The claimant knew of the employer’s break policy, which meant he knew when to take his breaks, how long each break was to be, and that he was to inform a member of management prior to taking each break. In failing to take due care to follow the employer’s break instructions on June 6, especially after being warned just two days before, the claimant was guilty of “time theft.” His actions are deemed both “willful” (knowing) and “wanton” (heedless) as defined in the regulation above. Therefore, the disqualifying provisions of AS 23.20.379 do apply in this matter.

DECISION
The determination issued on June 15, 2007 is REVERSED. Benefits are denied for the week ending June 16, 2007 through the week ending 
July 21, 2007. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 17, 2007.








Diane Reeves, Hearing Officer

