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CASE HISTORY

The claimant timely appealed a determination issued on July 19, 2007, that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the employer during the period of June 2006 through June 29, 2007.  She earned $14.50 per hour for full-time work as a personal care giver.  
The claimant provided in home care for one specific patient. The patient’s care was sponsored by the State of Alaska and paid directly to the employer. The employer subsequently paid the claimant’s wages. The state determined that it would pay for 35 hours per week of the patient’s care. The claimant was scheduled to provide care to the patient five hours per day, seven days per week.
The claimant cleaned house, cooked, did laundry, helped the patient with bathing, personal hygiene, and transportation to and from appointment. The patient usually had three physical therapy appointments per week. 
The claimant did not have a driver’s license because of a previous DUI conviction. She was unable to transport patients to appointments. The claimant used Anchor Ride or taxi cabs to get the patient to and from appointments. However, it was also necessary that she accompany the patient because of the patient’s physical limitations. 
The patient began to have an increased number of medical appointments. As a result, the claimant had less time to perform the chore duties also required of her position. She found that she was spending eight hours with the patient on most days. The claimant was not paid for more than five hours per day. 

At the beginning of June 2007, the patient told the claimant that the State of Alaska was cutting her payable hours from 35 to 20 per week. The claimant explained to the patient that there was no way she could complete all of the chore duties and appointments in 20 hours per week. 
The claimant and patient jointly discussed the issue with the employer. The claimant explained to the employer that she could not afford such a dramatic reduction in hours and the patient required more than 20 hours per week in personal care services. The employer told them he would file an appeal of the proposed reduction with the State of Alaska, on behalf of the patient. In the meantime, the claimant would continue to work and be paid for 35 hours per week. He explained that because she did not have a driver’s license and could not transport patients, there were no other patients available. 
The claimant continued to work for the patient until June 29, 2007. On that day, she told the patient that she could not continue to work eight hours per day seven days per week. She was not getting compensated for the extra hours and she had a family that she needed to spend time with. She told the patient she needed to work only five hours per day, per the State of Alaska and employer agreement. 
On June 30, 2007, as the claimant was getting ready to go to work, the patient called her at home. The patient told the claimant that she was terminated because she could not perform all of the duties the patient needed. The claimant then called the employer. The owner was not in. She spoke to another person in the office and explained what had happened. The employer told the claimant they did not have another patient for her. The employer told her they would contact her if another patient became available. The claimant has not heard from the employer since June 30, 2007.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The first issue to decide is whether the claimant’s employment was terminated, or whether she voluntarily quit work. The employer did not appear at the hearing. Testimony provided established that patient the claimant provided the care for was the party who severed the employer/employee relationship, leaving the claimant no choice of remaining in the job. Therefore, the separation is considered a discharge. 
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Comm'r Dec. 86H‑UI-213, August 25, 1986.

The claimant was terminated because she told her patient she could no longer work in excess of the five hours per day she was being paid for. It is not logical to expect an employee to perform services for which they will not be compensated. 

As such, the Tribunal finds that the claimant’s request was reasonable and that she was terminated on June 30, 2007, for reasons other than misconduct connected with the work. 

DECISION
The determination issued on July 19, 2007 is MODIFIED. Benefits are ALLOWED for the weeks ending July 7, 2007 through August 11, 2007, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 17, 2007.
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Hearing Officer
