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CASE HISTORY

On February 1, 2007, the claimantfillin "" \d "" appealed four notices of determination mailed January 26, 2006. Those determinations denied benefits under 
AS 23.20 387 and held the claimant liable to repay benefits under 
AS 23.20.390.
The issue to be decided is whether the Tribunal can accept the claimant’s appeal against the January 26, 2007 notices of determination as though timely filed (AS 23.20.340).  

FINDINGS OF FACT

The notices of determination in question were mailed to the claimant’s last address of record, a post office box in Wasilla, Alaska on January 26, 2006. Those determinations contained notice of appeal rights and specified that an appeal must be initiated within 30 days of the date mailed. They contained information that an appeal could be filed by telephone or by mail. 

The claimant does not believe she received those notices because of problems she was having with her mail at that time. She did not recall specific dates, but she had her mail “blocked” on occasion in 2004 and 2005 because of non-payment of box rent. The box was finally closed permanently on 
December 14, 2006 because of non-payment of the box rent. The claimant contends she did not have the money to pay because she was only working part-time and trying to establish a house cleaning business. Exhibit 21 in the record is a document the claimant obtained from the Post Office showing dates her mail was blocked and the box closed. It shows that when her mail was blocked on June 1, 2006, someone called her to inform her of that action. That document also shows she had the Post Office begin delivery to her street address at the end of February 2007. The claimant admits she only checked her mail about once per month prior to that. 

Exhibit 22 in the hearing file is the record of a phone conversation between the claimant and an unemployment insurance investigator. It shows that in that conversation held on January 25, 2006, the claimant was told of the disqualifications being imposed and the establishment of an overpayment and that she had 30 days to file an appeal if she disagreed. 

The claimant contacted an attorney after her permanent fund dividend was levied due to the overpayment liability established in the January 2006 notices of determination. Mr. Aglietti prepared affidavits regarding the facts in the determination on November 20, 2006 (Exhibit 1) but those were not submitted with an appeal until February 1, 2007. 
PROVISIONS OF LAW

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f) If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

CONCLUSION

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown....

Although the claimant may not have gotten all of the notices of determination due to her mail situation, she alone is responsible for her mail delivery problems. She admits that she did not check her mail very often or keep up her box payment. The record shows her box was permanently closed on December 14, 2006. She did nothing to ensure her mail delivery by changing her address until February 27, 2007. In addition, she was advised by an unemployment insurance representative in January of 2006 that she was being denied benefits and that she had 30 days to file an appeal. By waiting until November of 2006 to contact her attorney for help in filing an appeal, she negated any good cause that might have been established by her failure to get the notices in a timely manner. 
AS 23.20.340 states that the 30-day period for filing an appeal may be extended for a reasonable period if the claimant shows that applying for the appeal outside that 30-day window was delayed by some circumstance beyond his control. In this case neither can it be shown that her delay was “reasonable”, nor that it was due to circumstances beyond her control. Therefore, the appeal cannot be accepted as timely filed.

DECISION

The appeal filed against the January 26, 2006 determinations pursuant to 

AS 23.20.387fillin "" \d "" and the subsequent overpayment determinations under
AS 23.20.390 are DISMISSED as untimely filed. Benefits remain denied as shown on the determinations.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 5, 2007.






Stephen Long, Hearing Officer

