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CLAIMANT:
EMPLOYER:




DANA MEDFORD
NORTHERN HEATING AND A/C
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Dana Medford
Mike Grunwald
ESD APPEARANCES:


None

CASE HISTORY

The claimant appealed a July 25, 2007 determination that denied her benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause. 


FINDINGS OF FACT
The claimant worked as a dispatcher and as general office help. The work was located in Wasilla, Alaska.  

The claimant gave the employer her two-week notice of resignation (Exhibit 4, Page 3). She gave her notice because she was not getting enough hours of work and also to return to school. 

When she gave the notice to the owner he suggested that she take a layoff instead  because of the lack of work the business was experiencing and because it would make it easier for her to come back when there was more work. The claimant agreed. She worked until her original notice period ended on June 29, 2007. 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

AS 23.20.390. Recovery of improper payments; penalty.

(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION
In Steffan, Comm'r Dec. 9426783, August 4, 1994, the Commissioner of Labor referred to Tran, Comm'r Decision 9026409, June 28, 1990, to define layoff. The Commissioner held the term layoff is limited to:


...any termination by the employer due to lack of work, i.e., due to the failure of the employer to provide further work for reasons other than employee misconduct, inability to do the work, or failure in job performance. A termination for negligence, incapacity, error in judgment, or inadvertence may not be a termination for misconduct, but it is still caused by the employee's failure to perform, and should not be considered a lay off for purposes of the provision.

While the claimant was in the process of resigning, the employer laid her off because of a lack of work. The Tribunal considers this action by the employer to be the cause of her separation from work, not her attempted resignation that she was processing. A layoff for lack of work does not create a separation issue. No penalty period is imposed under these circumstances.

DECISION

The July 25, 2007 determination is REVERSED. The claimant is allowed benefits beginning with the week ending June 30, 2007 through week ending August 4, 2007 if she is otherwise eligible. There is no three-week deduction from her maximum benefit amount. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 27, 2007.
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Hearing Officer

