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STATEMENT OF THE CASE

The claimant timely appealed a July 25, 2007, determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant started working for the employer on April 19, 2000. Her job ended on June 21, 2007. She normally worked full time earning $15.84 per hour as a Life Skills Specialist Lead.
On June 21, 2007, after the claimant arrived at work, the Human Resources Director (HRD) called her into the office and told her that she was discharged for the following reasons:
1. driving her personal vehicle onto school grounds. 
2. breach of confidentiality; and
3. multiple performance issues

Approximately one month before her termination, the claimant was at a public school with her clients. The claimant’s clients were disabled youth. In order to qualify for a federally funded lunch program, the employer was required to have their clients eat their lunch under the supervison of the lunch program server at a specific location each day. The daily lunch location was at a public school.  
On the day of the incident, there were other children on the playground at the school. After eating their lunches, the clients wanted to remain at the school for a while to play on the playground equipment with the other children.  After a playing for a while, one of the clients became frustrated with a worker and threw his shoes. One landed on the roof of a re-locatable school building (approximately 20 feet high). Several of the workers made numerous, unsuccessful, attempts to retrieve the shoe.  They made contact with someone they thought worked at the school and asked him for a ladder. They were told that a ladder was not available and that no one else was in the school.  The claimant and her co-workers decided the only way to retrieve the shoe was for her to drive her car around a locked playground gate, onto the school grounds and up to the bulding so she could use the car for the necessary increase in elevation to reach the shoe. This was done; the shoe was retrieved; and the car was removed from the school grounds. No damage was caused to the grounds, the vehicle, or any of the people on site. Employees with more authority than the claimant were also involved in this incident.
The second incident, regarding a breach of confidentiality, occurred just a few days prior to the discharge. The claimant allegedly told the foster parent of a client about an employee that was under investigation. The claimant admits to talking with the foster-parent, telling her that her foster- child had been involved is a physical altercation with another child, and that the foster-parent needed to get complete information about the incident from the lead worker of that child’s group. She emphatically denied ever discussing the coworker’s involvement in the incident or the pending investigation.  

The third consist of generalized allegations of the claimant having difficulty working and getting along with her co-workers, thus making it more difficult for the employer to keep the claimant’s work group fully staffed.  The claimant acknowledged that she is sometimes perceived as harsh, however she had not been warned that she had any problem getting along with other staff members and felt she got along fine with her coworkers. 
Exhibit 8, the employer’s statement to the Anchorage Unemployment Insurance Claim Center representative, indicates the incident that ultimately led to the claimant’s discharge was the breach of confidentiality.  
STATUTORY PROVISIONS

AS 23.20.379. Provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion
CONCLUSION

In Hall, Comm’r Dec. 04 1770, December 13, 2004, the Commissioner held, in part, with regard to workers who make good faith errors in judgement:
Under the regulation, isolated instances of poor judgment are not considered misconduct. Given the fact that the claimant had no prior warnings or problems regarding her time accounting or her attendance we view this incident as a good faith error in judgment and an isolated incident. Therefore, although the employer may have been justified in dismissing the claimant, we hold she is not subject to disqualification for work-connected misconduct.
Driving a vehicle into a locked schoolyard to retrieve a shoe from the top of a building may not have been the safest course of action open to the claimant. However, an employee with more authority could have directed the claimant to an alternative.  The claimant’s actions are considered a good faith error in judgment, rather than an intentional disregard of the employer’s best interest.  
Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. 
The employer, who has the burden to establish that the work separation occurred due to misconduct, did not participate in the hearing.  Thus, the decision in this matter relies upon the credibility of the claimant.  The claimant was credible.  She denies acting as ledged regarding the confidentiality breach.  Moreover, absent additional details regarding her failure to work well with others, the employer had not met its burden.
Based on the above, it is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on July 25, 2007, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending July 7, 2007, through August 11, 2007, if she is otherwise eligible. The reduction of the claimant’s benefits is restored, and she may be eligible for the receipt of extended benefits, should they become available.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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