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CASE HISTORY

The claimant timely appealed an August 6, 2007 determination that denied benefits under AS 23.20.379 on the ground that the claimant voluntarily quit work without good cause. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for work-connected misconduct.

FINDINGS OF FACT
The claimant began work for the interested employer on October 24, 2006. She last worked on June 22, 2007. The claimant was a full-time, live-in care-giver for the employer’s elderly mother, for which she was paid $625 weekly. The work was located in Palmer, Alaska. 
During the last week of May 2007, the claimant told her employer she wanted to quit and gave July 15, 2007 as her last day of work.

Throughout the day on June 22, 2007, the claimant was worried about the employer’s mother, who had been acting erratically. The claimant finally called the mother’s doctor, who suggested she take the mother to the emergency room. The claimant then called the employer to inform him of the situation and asked him to come to his mother’s location.
When the employer arrived, he found his mother in upset and tears. The employer tried to find out from his mother why she was so upset. During that conversation, the claimant kept entering and exiting the room, interrupting the employer’s mother’s recounting of day’s events. The claimant only wanted the employer to know what had actually occurred, as the mother’s memory of the day’s events was inaccurate. The employer finally told the claimant to “get the F out of here.” By telling the claimant that, he meant for the claimant to leave the house and leave his employ. 
Both the claimant and the employer admitted the claimant had a tendency to be “hyper” in certain situations. The employer conceded the claimant performed her caregiver tasks well.

The claimant was paid only through June 30, 2007. 
PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a) An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

POLICY AND PRECEDENT

The Employment Security Division’s Benefit Policy Manual in section VL 135 is pertinent and states, in part: 

If an employer pays a worker wages, and otherwise maintains the worker's benefits through the effective date of the worker's resignation, the separation remains a voluntary leaving, regardless of an early discharge by the employer (McDonald, 9129502, March 6, 1991.)
Example: A worker (Darling 97 1078, August 7, 1997)

resigned from her job and was discharged without pay two days before her resignation date because the employer had found a replacement. On appeal to the Commissioner, the employer offered to pay her through her separation date in order to have the case considered as a resignation. In upholding the Tribunal's finding that she had been discharged, the Commissioner stated, "We hold that such manipulation of events, after the fact, is improper and will have no bearing on the outcome of this decision."

CONCLUSION

The first issue to decide in this matter is whether the claimant’s employment was terminated or whether she voluntarily quit work. 

Based on the testimony provided, the Tribunal concludes the claimant was discharged from her position. The employer did not pay the claimant’s wages through her notice date. Moreover, the claimant, being a live-in worker, had no choice in retaining her employment after being given the directive to “get the F out” on June 22, 2007. The issue then goes to whether the claimant was dismissed for work-connected misconduct. To establish misconduct, the employer must present evidence to show that she acted contrary to the employer’s best interests. 
The claimant certainly used poor judgment on her final day of work when she continually interrupted the conversation between the employer and his mother. Her actions that day, however, are considered to be an error in judgment, rather than a deliberate attempt to act against the employer. Making an error in judgment, as noted in the regulation, is not considered to be misconduct. Consequently, the claimant’s employment was terminated for reasons other than work-connected misconduct.
DECISION
The August 6, 2007 determination is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) (discharge) from the week ending June 30, 2007 through the week ending August 4, 2007. Her maximum benefit entitlement is not reduced by three weeks. Further, she may be eligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 26, 2007.


Diane Reeves, Hearing Officer
