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CASE HISTORY

The employer timely appealed a determination issued on July 19, 2007, that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the employer during the period March 20, 2006 through June 19, 2007.  He earned $12 per hour for full-time work as a tire retread technician. He was discharged effective June 20, 2007. 
The claimant performed his job duties to the employer’s satisfaction during the first year of his employment. Shortly after his first year anniversary, the claimant began asking his employer for a raise. The employer told the claimant that when the shop began making money he would consider raising the claimant’s salary. 

About that same time, the claimant complained to the employer that he was irritated with the way other employees worked. The employer addressed the issues with other staff. The claimant testified that he was “pissed off” and felt the employer did not do anything about the other workers performance. 

The employer began to notice a decline in the claimant’s work performance. The claimant’s attitude was negative, he was late to work, and he was working slower than normal. 
The claimant continued to ask the employer for a “bump” in his salary. The employer told the claimant that he would give him an increase when his performance improved. The employer explained that when the claimant slowed down, that affected the other employee’s ability to perform their jobs and slowed down the overall productivity of the operation. The claimant continued to work slowly and displayed a negative attitude toward the employer. 
On June 11, 2007, the claimant arrived ten minutes late. The employer talked to him again about his punctuality, performance, and productivity. The employer suspended the claimant without pay for one week. He told the claimant to think about whether he wanted to work or not. 

On June 18, 2007, the claimant returned to work. The employer talked to him that morning about his performance and warned him that he needed to work faster and be more productive. The claimant had a very negative attitude. 
On June 19, 2007, the claimant worked very slowly and did not want to do certain jobs that were difficult. The claimant’s job as a retread technician involved a two step process. The first step of the process was “arcing.” Arching is not a difficult or physically demanding job. There is an arcing machine that puts an envelope on a tire. The claimant’s job was to put two bands on the arc stand, to be bound to the tire. After the tire was “arced” it went to the next step of the process, which is called “skiving.” Skiving involves heating up and bonding the rubber tread to the tire. 

The employer noticed that when the claimant was arcing tires, he would grab one band and walk to the arc stand to finish the process. The employer told him to grab two bands at a time. This would eliminate multiple trips and save a lot of time over the course of the day. The claimant said he understood. He followed the employer’s instruction once or twice, and then reverted back to grabbing one band at a time. The employer brought this to his attention several times throughout the day, with the same result.

The claimant did not like skiving. It gets very hot and it is very hard, dirty work. The more time the claimant spent arcing, the less time he had to spend skiving. On June 19, 2007, the employer noticed that the claimant did not want to do the skiving. The employer believed the claimant intentionally slowed down arcing to avoid skiving. He spoke to the claimant about this. The claimant’s attitude was very negative. 
On June 20, 2007, when the claimant arrived at work, the employer talked to him about his performance. The employer told the claimant his attitude and work

performance the day before was unacceptable and that he was going to lose his job. The claimant said, “I don’t care.” The claimant was terminated. 

At the hearing, the claimant testified that he was capable of performing the work faster. He knew how to grab two bands at once and had done that in the past. He intentionally worked slower because he was “really, really pissed” at the employer. He felt like he was being singled out and he wanted a raise. The claimant was also under stress at home because of a family member’s illness. He did not discuss his stress with the employer. He did not address his frustrations with the employer in any of their June discussions. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Comm'r Rev. No. 82H-UI-051, March 31, 1982.
Evidence in the record establishes that the claimant was capable of performing to the employer’s satisfaction. The claimant forthrightly testified that he was mad at the employer and intentionally worked slower, despite warnings that his job was in jeopardy. 

As such, the Tribunal finds the claimant’s failure to adequately perform his job duties was not the result of mere inefficiency or inability, but rather a willful and wanton disregard of the employer’s interest constituting misconduct connected to the work. A disqualification period is in order. 
DECISION
The determination issued on July 19, 2007 is REVERSED. Benefits are DENIED for the weeks ending June 23, 2007 through July 28, 2007. The maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 31, 2007.
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