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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA  99503-4149

APPEAL TRIBUNAL DECISION

Docket No.  07 1257       
Hearing Date:  August 30, 2007
CLAIMANT:


ALEXIS N PHILEMONOF                 

CLAIMANT APPEARANCES:
ESD APPEARANCES:


Alexis N. Philemonof                 
None

CASE HISTORY

The claimantfillin "" \d "" timely appealed an August 8, 2007fillin "" \d "" determination that denied benefits under AS 23.20.378. The determination disqualified herfillin "" \d "" on the ground that shefillin "" \d "" is not available for full-time suitable work while attending school.

FINDINGS OF FACT

The claimantfillin "" \d "" established an unemployment insurance claim effective 

July 29, 2007fillin "" \d "". She voluntarily quit her last job on July 26, 2007. 

The claimant had been scheduled to work Monday through Thursday, ten hours a day. The claimant wanted her hours changed so that she could spend more time in school. She has been enrolled in school since October 2006 to get a high school diploma through the Alaska Technology Learning Center. She was taking two courses, history and science during the summer session. The session began on June 15, 2007 and ended on August 9, 2007.

The claimant was having trouble getting her school work done while working full-. She was going in the school during her lunch hour on the days that she worked but needed more time. She asked her employer if he would be willing to change her schedule to five days per week instead of four and if some of the days could be weekend days. 
The employer stated that he could switch her schedule to Monday through Friday, 11:00 a.m. through 8:00 p.m., which would have allowed her to go to school for several hours in the mornings. The claimant did not like the proposed schedule and quit work with the intention of spending more time on her schoolwork. 

The claimant is not required to attend class at any specific time period, and she can work at her own pace. She does have to arrange to take her tests at the school with her teacher present. The claimant intended to go to school from 8:00 a.m. to 1:00 p.m.; however, she usually goes to the school only twice per week and stays 2.5 to 3 hours each time. 
The claimant also spent at least one two-hour session per week working at the library and an additional two hours of work at home. She prefers to do her work at school because there are fewer distractions, and if she has problems, help is readily available.  

Although the summer session ended on August 9, 2007, the claimant did not finish her science class until August 13, 2007. She has not yet completed her history course. She is working on her first “packet” and believes that there are three more packets that she needs to complete before she can take her test. She did not fulfill her intention of going to school five days a week as she had planned because she has been busy doing other things, such as helping out her parents and friends.
Since filing for her benefit claim year, the claimant has not been applying for jobs. She has been waiting to see if she would win this appeal before she started looking for work. She was under the impression that she was not allowed to work and file for benefits at the same time and she would like to receive her benefits. 

The claimant has cashier experience. She is sure “if she tried” that she could get a job at a local grocery or department store, but she has not been seeking cashier work because she wants to get an office job in which she could build a career. She does not know of any jobs that she is interested in that do not require her to have a high school diploma. 

The claimant argues that she is able and available for full-time work and would work eight hours per day Monday through Friday, although she would prefer to work on weekends. She is thinking about looking for a receptionist position in a small business or a part-time job as a barista or working in a friend’s family restaurant. 
PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides in part:


(b)
A claimant is considered available for suitable work for a week if the claimant…



(4)
meets the requirements of 8 AAC 85.356 while in training…

(5) is willing to accept and perform work which the claimant does not have good cause to refuse....

8 AAC 85.356 provides in part:

A claimant who is attending training is available for work if

(1) the claimant is not disqualified under AS 23.20.378(c);

(2) the claimant is attached to the labor force and is ready and willing to immediately accept suitable full-time work for which the claimant is presently qualified; and 

(3) the claimant…

(B)
began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant… 


CONCLUSION

The claimant's course content establishes her schooling to be academic in nature. She was enrolled in only two classes, and her school attendance is less than 10 credit hours or its equivalent. As such, she must meet the general requirements set forth in AS 23.20.378, 8 AAC 85.350, and 8 AAC 85.356 above.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The claimant has not been searching for work and is unwilling to accept positions that she is currently capable and qualified to perform. Although the Tribunal does not want to discourage the claimant from continuing her education to obtain her high school diploma, the claimant has not shown that she is attached to a local labor market and actively willing and able to seek and accept full-time work at this time.  As such, benefits were properly denied. 

DECISION
The fillin "" \d ""determination issued on August 14, 2007 isfillin "" \d "" AFFIRMEDfillin "" \d "". Benefits are denied beginning with the week ending August 4, 2007 and thereafter, until the claimant is attached to a local labor market and is willing to accept any suitable full-time work that she is presently qualified to perform.fillin "" \d ""

fillin "" \d ""

fillin "" \d "" 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 31, 2007.







Catherine Williams, Hearing Officer

