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CASE HISTORY

The claimant timely appealed an August 8, 2007, determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT
The claimant worked for the employer during the period of January 2004 through June 4, 2007.  She earned $11.50 per hour for full-time work as a reservation agent. 
In May 2007, the claimant asked the owner if she could take vacation the first week of June 2007. The owner approved the leave. A day or two later, the owner was reminded that another employee was already scheduled for vacation the first week of June. The owner asked the claimant if she could wait until the second week of June to take her vacation. She agreed. The second week of June begins June 10, 2007. 
The claimant was using airline miles to purchase her ticket. There were no mileage seats available on Saturday, so she made reservations for Friday, June 8, 2007. She was scheduled to work on Friday, June 8, and Saturday, June 9 2007. 
When the owner arrived at work on June 4, 2007, the girls in the office told him that the claimant said “she is going on vacation this weekend whether we like it or not.”  The manager became upset. The claimant heard the owner say, “If she worked for the state she would not get away with this.” 

The claimant went into the owner’s office and gave him a note telling him that she would be on vacation from Friday, June 8 through Wednesday, June 13, 2007. The owner went out to the claimant’s desk and said, “This is not acceptable.” The claimant told him, “Well, I can leave now.” The owner said, “You do what you feel is right,” and walked back into his office. A few minutes later, the claimant left. 

Argument of the claimant

The claimant adamantly testified that the owner came back out of his office and said, “Get out.” She took that to mean that she was fired. She did not ask any other questions or make any additional comments. She just got up and left. She assumed she had been fired. 

Argument of the employer

The owner testified that the last thing he said to the claimant was, “You do what you feel is right.” He denies telling the claimant to get out. He had no intention of terminating the claimant. 
Both parties agreed that the office manager was a witness to the conversation. The Hearing Officer called the office manager to testify at the hearing. The office manager testified that the claimant said, “Well, I can just leave now,” and the owner responded, “Do what you feel is right.” She did not hear the manager tell the claimant to get out. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
A "discharge" is a separation from work in which the employer takes the

action which results in the separation[,] and the worker does not have

the choice of remaining in employment.  8 AAC 85.010(20).

A "voluntary leaving" is a separation from work in which the worker takes

the action which results in the separation, and the worker does have the 
choice of remaining in employment. In re Swarm, Commissioner Review

No. 87H-UI-265, September 29, 1987.  In re Alden, Commissioner Review

No. 85H-UI-320, January 17, 1986.

The Employment Security Division’s Benefit Policy Manual VL 135.2 states in part:
Whether a worker's separation is a discharge or a voluntary leaving

depends on whether the employer or the worker was the moving party in causing the separation. The moving party is not necessarily the party who initiated the chain of events leading to the separation. The moving party is the party who, having a choice to continue the relationship, acts to end it. (Swarm, 87H-UI-265, September 29, 1987)
A party who has no choice in continuing the relationship cannot be the


moving party

The party who has the last opportunity to continue the relationship is the moving party.


Quitting that is provoked by employer harassment or intimidation is not

considered a discharge simply because the worker in some sense was


"compelled" to leave.

If the worker assumes the worker has been discharged and communicates that assumption to the employer, and the employer makes no effort to correct the worker's assumption, the resulting separation is a discharge.
If the employer and the worker disagree on what was said at the time of the separation, the conflict must be resolved by whether the “preponderance of the evidence” supports a finding of discharge or voluntary leaving. 

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
The claimant initiated the chain of events leading to the separation by her comment, “Well, I can leave now.”  She is adamant that the owner told her to “get out.” However, the Tribunal finds the evidence on that crucial point weighs in favor of the employer. The sworn testimony of the owner and the office manager is that the employer did not tell the claimant to get out; he told her to do what she felt was right. Therefore, because the claimant chose to leave, she is considered to have voluntarily quit her job. 

"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Commissioner Dec. 8924740, April 17, 1990, The Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:

The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting…

The claimant left work because of a dispute over vacation time. In order to establish good cause, it must be shown that she had no reasonable alternative but to leave when she did. Although it is understandable that the claimant would be upset at having to change her airline tickets again, they were mileage tickets, and they could have been changed. Additionally, an employer has the right to deny a leave request for a legitimate business reason. An employer’s decision to exercise that right does not provide good cause for quitting work under the statute. 
For these reasons, the Tribunal finds the claimant voluntarily quit work without good cause. A penalty period is in order. 







DECISION
The determination issued on August 8, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending June 9, 2007 through July 14, 2007. The maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 4, 2007.
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Hearing Officer
