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CASE HISTORY

The claimant timely appealed a determination issued on June 7, 2007 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the employer during the period of January 11, 2006 through May 24, 2007.  He earned $3,500 per month for full-time work as a service advisor. The claimant was discharged effective May 30, 2007. 
The claimant worked in a busy car dealership’s repair department. His duties included scheduling appointments, inspecting vehicles, moving vehicles, dispatching service work, communicating with repair technicians, notifying customers of repair status, arranging alternate transportation, and recommending services. 
The employer stressed customer service and, in particular, frequent communication with customers regarding the status of their vehicle repair. The employer routinely reminded the employees of its preferred policy to contact customers with status updates at 10 a.m., 2 p.m., and 4 p.m. each day. The employer understood that there might be times when a service advisor was extremely busy, and therefore, required that the service advisors contact customers at least once each day with a status update. The claimant was aware of the policy. He completed one week of computer and communication skills training provided by the employer the week of January 22 through January 27, 2007. The employer routinely reiterated the policy during weekly staff meetings. 

On April 17, 2007, the employer counseled the claimant and gave him a written “employee concern notice.” The notice informed the claimant that the employer had received multiple customer complaints stating that they failed to get updates on their vehicle repair status from the claimant. The employer specifically addressed an April 14, 2007 complaint (Exhibit 7, page 5 of 5). 
On May 1, 2007, the employer delivered a second written employee concern notice. This notice addressed another customer complaint. (Exhibit 5, page 3 of 5) A customer brought a vehicle in on April 26, 2007 for repair. The repair took six days to complete. The claimant did not contact the customer at all during the six days. The supervisor counseled the claimant again regarding time management and the necessity of frequent communication with customers regarding the status of their repair. The claimant told the supervisor that he was having trouble managing his time and getting information back from the technicians. He did not know when the repair would be done because the technicians or mechanics did not always keep him properly informed of the status. The supervisor told the claimant that it was his responsibility to keep on top of the technicians and that he needed to call the customer, even if the estimated time of repair was unknown. 

The claimant’s customer services skills seemed to improve after the May 1, 2007 meeting. The claimant was trying to better manage his time and perform to the employer’s standards. He thought he was doing a good job. 

The employer asks customers to complete a customer service survey after receiving repair service. The results usually take two or three weeks to come back. The supervisor goes over general customer service survey results in weekly staff meetings, pointing out broad areas for improvement. 

On May 21, 2007, the supervisor talked to the claimant individually about the results of his customer service surveys for the period of January to March 2007. The supervisor told the claimant that nine out ten customers said they were dissatisfied with the claimant’s communication skills. The claimant was aware at this point, that his job was in jeopardy. The supervisor reiterated the necessity of frequent calls to the customer. 

On May 21, 2007 a customer brought in a vehicle for repair. There were multiple repair issues and the claimant told the customer he would contact her by the end of the day with an update on the repair status. He did not contact the claimant again on May 21, 2007. He does not recall why he did not call her that day. 
The mechanic assigned to the repair was absent sporadically over the next few days, causing the repair to be delayed. The claimant checked on the repair frequently. He spoke to his supervisor about the problem with the mechanic. The supervisor told him to try to assign the repair to another mechanic. The claimant tried, but the shop was short staffed and there were no other mechanics available to complete the repairs. The claimant did not contact the customer on May 22, or May 23, 2007.  He wanted to have a more information for the customer than just,  “I don’t know when it will be done,” and he got busy.  
The customer called the claimant at 3 p.m. on May 23, 2007 to find out the status of the repair. The claimant told the customer he did not know when the vehicle would be finished. He told the customer he would call her the following morning with an update. 
On May 24, 2007, the claimant had been at work for two hours. He did not call the customer. The customer called the general manager and complained about the lack of communication regarding her vehicle repair. The employer suspended the claimant without pay through May 30, 3007, so that they could investigate the complaint and decide if termination was in order. 

The employer reviewed the claimant’s employee concern notices, complaints, and customer service surveys. They felt the claimant’s continued failure to call customers despite numerous counseling warranted termination. 

On May 30, 2007, when the claimant returned to work, he was terminated for failure to properly communicate with customers. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

“The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand, mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.” Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Comm'r Rev. No. 82H-UI-051, March 31, 1982.
In order to establish misconduct, the employer must present sufficient evidence to show that the worker knowingly acted in opposition to the employer’s interests.
The Employment Security Divisions Benefit Policy Manual MC 45.4-1 states in part: 

Employers who depend for the success of their businesses on the good will of their clients or customers are clearly injured if their employees behave in such a way as to injure those relations, whether by rudeness, indifference, inappropriate humor, or because of criticism of the employer's service or product to a customer.
The claimant understood the policy requiring him to contact customers with service status at least once each day. He received numerous complaints and had been warned that his job was in jeopardy. Customer complaints injure the employer and are clearly in opposition to the employer’s interest. 
The final complaint that caused his termination involved a vehicle repair that took three days to complete. The claimant neglected to contact the customer with a service update, at all, for three consecutive days. The customer finally called in and complained. The claimant forthrightly testified that he should have called the customer with an update but did not do so because he was busy and did not manage his time well. 

If the claimant had neglected to contact the customer just one day, the Tribunal might be persuaded to find this an excusable instance of forgetfulness caused by a hectic day at work. However, that is not the case. The claimant was fully aware of the problems with the customer’s vehicle. He knew the mechanic assigned to the vehicle was out sick. He discussed the matter with his supervisor and even attempted to find another mechanic to complete the repair sooner. It is illogical to conclude that the claimant “forgot” about calling the customer. 

For this reason, the Tribunal finds that the claimant did knowingly act in opposition of the employer’s interest, constituting misconduct connected to the work. The penalty period was properly imposed.   
DECISION
The determination issued on June 7, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending June 2, 2007 through July 7, 2007. The maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 6, 2007.








Kynda Nokelby, Hearing Officer

