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CASE HISTORY

The claimant timely appealed the August 15, 2007 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.

FINDINGS OF FACT

The claimant began his laborer job for the interested employer on May 14, 2007 and last worked on July 27, 2007. The employer paid him $19.83 hourly for work on a varying schedule. The work was in Anchorage and sometimes in Seward.
The claimant directed his “significant other” to keep a record of the hours he worked on a calendar (Exhibit 10, pages 2, 3, and 4); each day she wrote down the hours the claimant told her he worked.

After receiving his first paycheck, the claimant saw that his pay had been shorted by one day’s pay. The claimant told the owner of the problem, and she rectified it. 
After the claimant received his second paycheck and again noted a discrepancy, he compared his pay stub with that of another worker who was paid the same rate and who worked the same hours as he had for that pay period. The other worker told the claimant that when he told the owner of his own pay problem, the owner said he was “getting on [her] nerves.” After hearing this, the claimant decided to drop his second pay complaint.

The claimant continued to have pay problems and questioned the employer’s payroll practices, such as withholding a different amounts for federal taxes for the same hours worked; however, he did not bring those matters to the owner’s attention. He did not know why he failed to try to make the owner aware of those pay concerns. Although he knew of the Wage and Hour Administration of the Department of Labor and Workforce Development, he did not file a complaint through that organization; he has plans to do so after his appeal has been decided.
In addition to the pay problems mentioned above, the claimant argued that he was told at the start of his employment that he would not receive overtime pay. When told by his foreman that he was expected to work on July 28, 2007, a Saturday, but would be paid only “straight time,” the claimant decided to quit. He quit that day because he did not want to work without being properly compensated for any overtime hours he worked. The claimant had worked 38 hours between Monday, July 23 and Friday, July 27, 2007. He maintained he also quit due to the on-going pay problems.
The owner, who attended the hearing, was unaware of the claimant’s pay concerns beyond the first he had mentioned to her. The owner argued that if the claimant had pay problems, he could have requested a meeting with her to review the recorded hours she had and compare his work-hour records with hers. The claimant did not take this action. She argued further that all workers who work overtime are compensated properly after they work eight hours in a day or over 40 hours in a week. 

The owner has specific payroll/accounting methods in place. At the work location, the owner has a daily timekeeper and an alternate timekeeper, who record in a log book the hours each worker was on the job. After the hours for each worker for each pay period (the seven-day period from Monday through Sunday) are calculated, the owner faxes the information to her accountant, who then makes all of the proper payroll calculations based on each employee’s information (from the W-4 as well as from the employer’s log). During the day on payday, the accountant gives the owner the pay stubs so that she can write and issue the paychecks on or about 4:30 p.m. each Friday. 

The claimant maintained he also quit due to two incidents which he found “embarrassing.” The claimant was not directly involved in either incident. The first incident occurred when he was working in Seward for the employer, approximately one month before his last day of work. Another worker (who had been drinking allegedly employer-paid-for alcohol) had caused some damage to a motorhome where some of the workers were staying, and the police had to be called. The second incident occurred approximately two to three weeks prior to the quit date. During that incident, the claimant maintained that because the owner and her foreman were arguing at the job site, the work came to a halt for five to ten minutes. The claimant did not tell the owner of his embarrassment over those incidents. He did not know why he did not quit immediately after each incident. 
PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause… 

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…
CONCLUSION

In Adams, Comm’r Dec. 05 2264, March 6, 2006, the Commissioner held, in part, with regard to quitting because of pay problems:

Good cause for leaving work requires not only the showing that a compelling reason exists but that the worker exhausts reasonable alternatives before leaving work. 

The claimant in this matter did not express her concerns to the owner. [N]onpayment of wages can be good cause to leave employment… Further, there is no evidence that the employer refused to pay the overtime when it was brought to its attention…and the overtime was paid on the final check.

The employer’s rule to obtain preapproval for overtime is reasonable. There is no evidence that the claimant was required to work overtime without proper compensation.
As mentioned in the passage above, non-payment of wages due can provide a worker with a compelling reason to leave work, but it is also the worker’s responsibility to pursue a resolution to any pay problems prior to leaving the job. In the instant matter, the claimant made the employer aware only of his first pay problem and failed to pursue the following pay concerns further. Thus, good cause for the claimant’s quit based on his alleged failure to be paid correctly has not been established.  
The claimant’s embarrassment over the two incidents that occurred a few weeks prior to his last day of work is not found to be of such gravity that his only recourse was to quit. Indeed he did not quit at the time of each incident, nor did he bring his embarrassment over these incidents to the employer’s attention prior to quitting. Thus, the claimant’s quit on this ground is found to be without good cause. 

DECISION
The August 15, 2007 determination is AFFIRMED. The claimant is denied benefits beginning with the week ending August 4, 2007 through the week ending September 8, 2007. The three-week reduction to the claimant’s maximum benefit entitlement remains. Further, the claimant may be ineligible to receive extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 7, 2007.


Diane Reeves, Hearing Officer

