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Bryce Niceswanger
None

CASE HISTORY

The claimant timely appealed an August 30, 2007 determination that denied unemployment insurance benefits under AS 23.20.378. The issue is whether she is available for work while pursuing an academic education. 
FINDINGS OF FACT

The claimant is attending classes at Butte College in Oroville, California from August 20, 2007, through December 14, 2007.  She is enrolled in nine credit hours of study, while spending 17 hours in the classroom each week.  The claimant is attending school to obtain a Real Estate certificate. 

The courses the claimant takes include Small Business Management, Real Estate Principles, and Fundamentals of Interior Design.  She is also auditing a course called Wheel Throwing Ceramics for which she will get no credits.  
The claimant’s primary occupation is Respiratory Therapist.  This occupation predominantly works in a hospital setting, on a rotating schedule of eight to 12 hour shifts any given day, or night, of the week.  The claimant is available for numerous twelve hour shifts each week and, if necessary, is willing to rearrange her schedule, or abandon her training to accept full time work should work become available.
The claimant has not found employment in her primary occupation and her other work skills are out of date.  She feels that she needs the training to become more employable to a wider labor market.  She is actively seeking work in real estate, interior design, and respiratory therapy.   
The claimant’s separation from her last job was in no way connected to her school attendance.
STATUTORY PROVISIONS

AS 23.20.378 provides, in part:

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work...

(c) 
An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,

(1) 
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;

           (2) 
"school" includes primary schools, secondary schools, and institutions of higher education…

8 AAC 85.356 provides:PRIVATE 


A claimant who is attending training is available for work if

(2) the claimant is attached to the labor force and is ready and willing to immediately accept suitable full‑time work for which the claimant is presently qualified; and


(3)
the claimant



(A)
while working full‑time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;



(B)
began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or



(C)
is willing and able to change the training schedule or leave the training to accept suitable work.

AS 23.20.382 provides in part:PRIVATE 

(a)  
Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work…

AS 23.20.520 provides in part:



(18)
"vocational" training or retraining course" means a course of vocational or technical training or retraining in schools or classes, including but not limited to, field or laboratory work and related remedial or academic instruction, which is conducted as a program designed to prepare individuals for employment in trades, skills, or crafts; the term "vocational training or retraining course” does not include a program of instruction for an individual, including a transfer credit program of instruction given at a community college, which is intended as credit for a degree from an institution of higher  education...

CONCLUSION

The claimant’s immediate goal and course content establish her school to be vocational in nature.  As such, the disqualifying portion of AS 23.20.378 does not apply.  
Accordingly, she must meet the general requirements set forth in 
AS 23.20.382, AS 23.20.520, and 8 AAC 85.356 above.  
The claimant has indicated her willingness to accept full-time work in her primary occupation as a respiratory therapist.  This occupation requires a flexible rotating shift.  The claimant is also willing to rearrange her training schedule, or abandon her training, to accept work.  Therefore, she meets the availability requirements while attending vocational training. As such the original decision to deny benefits based on AS 23.20.378  must be modified to correctly apply  AS 23.20.382, AS 23.20.520, and 8 AAC 85.356.  Under those statutes and regulations the Tribunal finds the claimant able and available for full time work 
DECISION
The August 30, 2007 determination is REVERSED and MODIFIED. No disqualification under AS 23.20.378 is imposed. The claimant is allowed benefits under AS 23.20.382, beginning with the week ending August 25, 2007, through the week ending December 15, 2007, if she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 28, 2007.


Kathy Thorstad

Hearing Officer
