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CLAIMANT:
EMPLOYER:
AARON O JOHNSTON
WAL-MART ASSOCIATES INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Aaron O. Johnston
Robert Green
ESD APPEARANCES:
None

CASE HISTORY

The employer timely appealed an August 7, 2007 determination that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.

FINDINGS OF FACT

The claimant worked for the interested employer as a full-time sales associate beginning in October 2005. He last worked on July 25, 2007. His final rate of pay was $11 hourly. His hours were 5:00 a.m. to 1:30 p.m. three days per week and 8:00 a.m. to 4:30 p.m. two days per week.
The employer representative in attendance at the hearing is an assistant manager for the interested employer. During the first part of the claimant’s shift on July 25, 2007, this assistant manager asked the claimant to finish the “no-movement report.” On that report, the claimant was to note those products that had not sold within two weeks of being displayed on the sales floor. The claimant had previously completed such reports.
The claimant refused to do the report. The assistant manager again asked the claimant to finish the report. Again the claimant refused to do as requested, “lost [his] cool” and cursed during his refusal, and walked away from the assistant manager.

The claimant argued that he refused to complete the report because: 1) he had a significant amount of merchandise to get out on the sales floor that day and felt “pressured” by an different manager to accomplish that task; 2) he felt he did not have time to complete a five-hour report; and 3) he did not feel this was his “job.”
An hour or two later on the same day as the refusal occurred, the claimant was dismissed for insubordination.
PROVISIONS OF THE LAW

AS 23.20.379 provides in part:

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Cantrell, Comm’r Dec. 9225160, June 30, 1992, the Commissioner held, in part:

Generally, a refusal to work as directed constitutes insubordination. The Department has consistently held that an employer has the right to expect that reasonable orders will be obeyed. A worker who places himself or herself in opposition to the employer's best interests by opposing reasonable directives or work assignments commits misconduct connected with the work. In re Bartlett, Dec. No. 87H-UI-010, 
February 6, 1987. In re Douglas, Dec. No.9029364, August 9, 1991.
“A single act of willful disobedience of an employer's reasonable order constitutes misconduct in connection with the work. An employer has the right to expect that a reasonable order will be obeyed.” Sorensen, Comm'r. Dec. 9123334, April 2, 1992.

The employer has the right to set the work parameters and make reasonable work requests of its employees, regardless of what the employee feels is his job or what other tasks he feels he must perform. The employer also has the right to expect that its requests will be obeyed.
The claimant’s refusal to perform as asked on his last day can only be interpreted as willfully disobeying his employer’s reasonable request. Willfully disobeying the employer’s request, as noted in the decisions cited above, is considered to be insubordination. Insubordination is misconduct. Therefore, the claimant’s employment was terminated for misconduct. 
DECISION
The determination issued on August 7, 2007 is REVERSED. Benefits are denied from the week ending July 28, 2007 through the week ending September 1, 2007. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may be ineligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 28, 2007.







Diane Reeves, Hearing Officer
