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STATEMENT OF THE CASE
The claimant timely appealed the July 13, 2007 determination that denied benefits under AS 23.20.379. The issue is whether she was discharged for misconduct connected with her work or voluntarily quit work without good cause.

FINDINGS OF FACT

The claimant began working for the interested employer on May 15, 2006. Her final day of work was June 13, 2007. She worked full-time as the City Clerk and Utility Clerk, earning $17 per hour. She worked from 9:00 a.m. until 
4:00 p.m. Monday through Friday.
On June 8, 2007, the claimant was ill. Her stomach was bothering her; she notified the interested employer and stated she was ill. She was told to get a medical excuse for her absence or “be fired.” The claimant went to the clinic, where she had a teleconference with her counselor, who told her that her symptoms were the result of job stress. She had been consulting a counselor for several weeks for her symptoms.
The claimant was ill through June 12, 2007.
When the claimant arrived at work on June 13, 2007, she told her employer she was quitting due to stress. She offered to work two more weeks in order to complete certain tasks, such her budget responsibilities. The employer declined, instructing her instead to write up a letter of resignation and leave the letter and her office key with the intern. The claimant was given no reason why she was not permitted to remain on the job for two additional weeks. She was not paid beyond June 13, 2007.
STATUTORY PROVISIONS

AS 23.20.379. provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION
The first issue to decide in this matter is whether the claimant’s employment was terminated or whether she voluntarily quit work. 

A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is then a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of retaining the employment. The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker moved to terminate the employment relationship.  
Based on the testimony provided, it is concluded the claimant was discharged from her position. Although the claimant did resign, she had no choice in remaining in her position after the employer declined to keep her on the job for the additional two weeks she offered. The issue then goes to whether the claimant was dismissed for work-connected misconduct. To establish misconduct, evidence must be presented to show the claimant acted against the best interests of the employer.  
In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.
The Tribunal concludes the claimant had a compelling reason for her final absence---she was sick. Moreover, she notified the employer of that absence. Because both provisions outlined in the Tolle decision, above, have been met, the separation from employment did not occur due to work-connected misconduct. Therefore, it is held that the claimant was discharged for reasons other than misconduct; no denial of benefits is imposed.
DECISION

The July 13, 2007 determination is REVERSED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the week ending June 23, 2007 through the week ending July 28, 2007, and thereafter, if otherwise eligible. The maximum benefit entitlement is not reduced by three weeks, and the claimant may yet be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 25, 2007.
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