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STATEMENT OF THE CASE

The claimant filed a timely appeal against a September 12, 2007 determination that denied benefits under AS 23.20.379. The issue is whether he was discharged for work-connected misconduct.

FINDINGS OF FACT

The claimant began working for the employer in August 2006. He worked full-time as a delivery driver, earning $13.00 per hour. The claimant’s last day of work was August 30, 2007.
On the morning of August 30, 2007, the claimant was being tailgated by a pickup truck. He pulled over to let the truck pass him. When the truck got in front of the claimant’s car, it slowed down. This irritated the claimant so he followed the truck in hopes of getting a license plate number to turn the driver in for reckless driving. 
The truck was new and had a temporary license in the window. The windows were tinted and the claimant was unable to read the license or see the driver. 

The claimant continued to follow the truck as it pulled through the parking lot where he worked and into the adjoining lot. At this point, he gave up and decided to go to work. 

The driver of the truck was a woman. She worked in the building adjacent to the claimant. When she saw that the claimant was parking in the adjoining lot, she got nervous and left the area to park somewhere else. The claimant saw the truck leaving and decided that he would follow her to get the license plate. He followed the woman for several miles. 

This further frightened the woman, and she contacted the police. The police directed her to a public parking lot approximately four miles away. As soon as the claimant followed her into the parking lot, the police confronted him. After the claimant explained his side of the incident, he was allowed to leave. He went back to work and began his delivery route. 
While the claimant was on his route, his employer was contacted by the police and advised that the woman was filing a restraining order against the claimant. The employer was also told that the woman’s employer, the business next door, had locked down their building for the day and hired a twenty-four hour security service for protection against the claimant. 
When the claimant came back to the work site, the employer discharged him. The employer was worried that they  would lose business from the workers next door due to the claimant’s actions and that if they kept the claimant employed, he would have a negative impact on their reputation.
PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.”  Rednal, Comm’r Dec. 86H-UI-213, August 25, 1986.

As stated in the commissioner decision above, in discharge cases, the employer has the burden to establish that the separation occurred for misconduct in connection with the work. Although the Tribunal does not condone the claimant’s actions, the employer did not provide evidence that the claimant’s actions were related to his work. While the woman in question did work next door, the claimant’s sworn, unrefuted testimony was that at the time he was chasing her, he neither knew that she was a woman nor that she worked next door.  

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, there is no substancial evidence to prove that the claimant actions were a willful and wanton disregard of the employer’s interests.  Thus, the discharge was for reasons other than misconduct in connection with the work. 

DECISION

The determination issued in this matter on September 12, 2007 is REVERSED. No disqualification under AS 23.20.379(a) (1) (discharge) is imposed. Benefits are allowed for the weeks ending September 8, 2007 through October 13, 2007, if he has filed and was otherwise eligible. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 1, 2007.





Catherine Williams, Hearing Officer

