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CASE HISTORY

The claimant timely appealed a September 19, 2007 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily quit work or whether he was discharged for misconduct connected with the work.


FINDINGS OF FACT
The  claimant began work for the employer in February 2007. He earned $12.10 per hour for full-time work as a security guard at the airport. He last worked for the employer on August 23, 2007. 
The employer has a progressive discipline policy. The policy requires that an employee be verbally counseled and written-up for violations of company policy prior to any termination action. The employer also has a policy that requires security guards to arrive at work on time. 

In addition to his security guard position for the interested employer, the claimant worked a second job on the weekends. The second job made it difficult for the claimant to get to work on time on Saturdays. He asked the employer not to schedule him on Saturdays. The employer stopped scheduling the claimant for Saturday shifts after April 2007. 
The claimant was tardy for work on the following dates: He received written warnings each time he was late. 


March 4, 2007 
Saturday

April 10, 2007
Tuesday


April 18, 2007
Wednesday

April 24, 2007 
Tuesday
(arrival to work)


April 24, 2007 
Tuesday
(return from lunch)


August 17, 2007 
Friday


August 22, 2007
Tuesday

On August 17, 2007, the claimant arrived at work on time, however, he had forgotten his airport badge. The interested employer requires that security personnel wear their badges at all times. Additionally, the badge is required for access to all secure areas of the airport. The claimant had forgotten his badge several times before. The site supervisor told the claimant to go home and get his badge. The claimant did as instructed. When he arrived back at work after retrieving the badge, he was 20 minutes late. The site supervisor wrote the claimant up for being late. The write-up was the claimant’s final warning, stating that continued tardiness would result in termination. 

On August 22, 2007, the claimant was running behind. He was ten minutes late getting to work. The site supervisor wrote the claimant up and reported the matter to the human resource office. 

On August 23, 2007, the human resource office received the write-up and decided to terminate the claimant. The scheduling agent attempted to call in another security guard to cover the claimant’s shift. No one was available. The claimant was advised of the termination at the conclusion of his shift that day. The station manager allowed the claimant to submit a resignation in order to avoid having a discharge on his employment record. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The first issue to be addressed is whether the claimant voluntarily quit work or whether he was discharged. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party...” (Swarm, 87H-UI-265, September 29, 1987) 

The parties agree the claimant was given no choice to continue in the employment relationship. Therefore, the separation is a discharge. 

Work attendance is a commonly understood element of the employer/employee relationship. It need not be defined in a company policy in order to require compliance. And it is so important that a single breach can amount to misconduct connected to the work. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. 
Tolle, Comm. Dec. 9225438, June 18, 1992 states in part:
The Tribunal has traditionally held that in situations where a worker has been warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardy and the worker’s ability to control it. When the last absence or tardy is totally outside of the worker’s control, even though the worker may have been previously warned, misconduct is not shown. 

In a similar case involving tardiness, the Commissioner of Labor held in part: 

The claimant had the ability to ensure she left home with sufficient time to be at work at or before her scheduled start time. The claimant’s conduct in this case rose to the level of misconduct connected with the work.  Dexter, Comm’r Decision 06-2372, February 7, 2007. 
The claimant had been put on notice that further tardiness would result in termination. He had the ability to ensure he left home with sufficient time to be at work at or before his scheduled start time. He provided no evidence to establish that the reason for the final tardy was compelling, or that it was due to a circumstance outside of his control.

The Tribunal in the present case finds that the claimant was terminated for misconduct connected with the work. 
DECISION
The determination issued on September 19, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending September 1, 2007 through October 6, 2007. The maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 15, 2007.
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Hearing Officer

