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CASE HISTORY

The employer timely appealed a September 12, 2007 determination allowing benefits pursuant to AS 23.20.379 on the ground that the claimant had good cause for voluntarily quitting suitable work. 

FINDINGS OF FACT
The claimant began work for the interested employer on May 21, 2007. She earned $8 per hour for part-time work as a counter clerk. She last worked on August 23, 2007. 
At the time she was hired, the claimant agreed to work any days or shifts required. The claimant worked a variety of shifts, some days and some evenings. The schedule could change from week to week. 

The claimant has two small children. Her husband works out of town four days out of the week, Monday through Thursday. The claimant’s mother-in-law was her childcare provider. The claimant’s mother-in-law could not provide evening childcare after school started. The claimant looked for other childcare providers. She found other affordable childcare providers, however, she could not find any that provided care during the evening. 
The claimant missed work on several occasions because she was scheduled to work an evening shift and was unable to find anyone to watch her children. She asked the employer not to schedule her for evening shifts because of the childcare problem. The employer tried to accommodate the claimant. The employer scheduled the claimant one evening shift per week, on Friday nights, when the claimant’s husband was in town. 

The last week that the claimant worked, her schedule was as follows:

Monday  
August 20, 2007

11:00 a.m. until 4:00 p.m.

Tuesday
August 21, 2007

  9:00 a.m. until 4:00 p.m.
Wednesday
August 22, 2007

  9:00 a.m. until 4:00 p.m.

Thursday
August 23, 2007

11:00 a.m. until 4:00 p.m.

Friday
August 24, 2007

  3:30 p.m. until close (11:00 p.m.)

On Friday, August 24, 2007, the claimant’s husband was ill. He had taken medication. The claimant did not believe her husband was capable of caring for her children that evening. She called the owner at 2:00 p.m. to say that she could not make it to work because she did not have anyone to watch her children. The owner told the claimant she really needed her to come in for her shift. The owner asked the claimant if she could come to work at 7:00 p.m. when the children went to bed. The claimant agreed.  
At 6:30 p.m. the claimant did not feel comfortable leaving her children at home alone with her husband. She worried that he might fall asleep and the children might get out of bed and get into things while he was asleep. She called the employer again and spoke to the lead counter person. She told the lead that she could not come to work. The lead told the claimant that they really needed her to come in because they were short handed. The claimant told the lead, “Then I guess I will have to quit.” The claimant knew that she was scheduled to work the following week. She told the lead that the owner could call her “if she really needed her the rest of the week.” 

Later that evening the claimant invited two of her coworkers over to visit. The claimant’s husband also visited with the coworkers. The coworkers reported to the employer that the claimant’s husband was not ill.
The following week the claimant was scheduled to work as follows:

Monday 
August 27, 2007

 9:00 a.m. until 4:00 p.m.

Wednesday
August 29, 2007

 9:00 a.m. until 4:00 p.m.

Thursday
August 30, 2007

11:00 a.m. until 5:00 p.m.

Friday 
August 31, 2007

  9:00 a.m. until 4:00 p.m.

The claimant did not report to work for any of her scheduled shifts the following week. The owner did not contact the claimant on Monday August 27, 2007 because the lead worker told her that the claimant quit. The employer maintained that had the claimant reported to work on Monday morning, she could have worked. The employer argued that she would have made any adjustments necessary to accommodate the claimant’s childcare needs.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The first issue to be decided in this matter is whether the claimant was discharged or whether she voluntarily quit work. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party...” (Swarm, 87H-UI-265, September 29, 1987) 

The Tribunal holds that at the time her employment ended, the claimant was the moving party in separating from her work. The only thing that prevented her from continuing work, for however long, was her decision to quit on August 24, 2007; the claimant was scheduled for work the following week. 

The claimant had childcare responsibilities, and the Tribunal accepts that she could not work evening shifts. A quit under such circumstances is with good cause only if the worker is unable to discharge the obligation by any other means short of quitting. 

The Tribunal finds no such pressing obligation in the instant case. The employer had been accepting of the claimant’s absence from work due to childcare issues in the past. The record contains no evidence to suggest that the claimant’s job was in jeopardy as a result of the Friday absence. Furthermore, the claimant had a daytime childcare provider, and she was scheduled exclusively for day shifts the following week.  The claimant’s belief that the employer would continue to be schedule her for the night shift is speculative and without merit. 
Good cause to voluntarily quit work has not been established. 

DECISION
The determination issued on September 12, 2007 is REVERSED. Benefits are DENIED for the weeks ending August 25, 2007 through September 29, 2007. The maximum benefit entitlement is reduced by three times the weekly benefit amount. Further, the claimant may be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 19, 2007.
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