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CASE HISTORY

The claimant timely appealed a September 19, 2007 determination denying benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or whether he was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for employer on August 18, 2007. He last worked on 
August 24, 3007. He earned $15 per hour for full-time work as a driver/laborer. 
Cook Inlet Native Corporation notified the claimant of a job opening at the Red Dog Mine. The claimant responded to the job posting, interviewed, and was hired over the telephone by the interested employer’s superintendent. The claimant was not aware the interested employer had a human resource department. 
The claimant agreed to work at the remote man-camp for approximately 30-45 consecutive days, until the project was complete. His schedule was 7:00 p.m. until 7:00 a.m.  The work site was approximately 20 minutes from the employee housing camp. The workers commuted back and forth in a company truck. The employer had one truck for the day crew and one truck for the night crew. 

All of the members of the claimant’s crew smoked cigarettes. They smoked in the company truck while driving to and from the job site. The claimant is a non-smoker. He has diabetes, which is irritated by second-hand smoke. The claimant developed a cough from breathing the second-hand smoke. The claimant asked the crew not to smoke in the truck. He explained that he was a non-smoker and that he had health issues. The crew continued to smoke in the truck. 
On August 15, the claimant complained about the smoke to his lead, who also smoked. On Thursday morning, August 16, as they were returning to camp from the job site the lead worker pulled a “prank” on the claimant. The lead pulled over at the light plant. He told the claimant to get out and turn off the light. While the claimant was turning off the light, the lead drove to another parking lot a short distance away. The claimant had to walk back to the truck. The lead and crew were in the truck. The truck doors were locked. The lead yelled, “We’re smoking.” The claimant stood outside in the cold while the crew smoked in the truck. Finally, they unlocked the doors, and the claimant got back in the truck. An argument ensued between the claimant and the lead about the prank. The lead told the claimant that he was “outnumbered” and that, “They were going to smoke in the truck.”  

The claimant immediately reported the incident to the superintendent. He told the superintendent about his health issues and asked him to resolve the situation. The superintendent told the claimant that he would look into the matter. Later that evening, the claimant saw the superintendent standing outside smoking and having a conversation with the lead and the crew. The claimant assumed the superintendent was discussing the smoking issue. 
The crew smoked in the truck again that evening (Thursday) while driving to work and while driving back to camp housing after shift on Friday morning. 

The claimant went to the superintendent again on Friday morning when he returned from his shift. It was not the claimant’s intention to quit. He wanted the superintendent to do something about the smoking issue. He explained that the lead refused to stop smoking in the truck. The claimant believed that the actions of the lead set the tone for the rest of the crew. The superintendent told the claimant, “This is not working out. The soonest I can get you a plane out of here is Saturday.” The claimant understood that his employment was terminated and accepted the termination without further comment or argument. The claimant did not believe there was anyone higher in command to whom he could complain.
The following day the claimant completed his termination paperwork with the superintendent and flew back to Anchorage. 
The unemployment insurance claim center issued a determination in this matter denying benefits on the ground that the claimant had voluntarily quit work. The claimant denies quitting his job. The employer did not appear at the hearing. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work

voluntarily without good cause….


(2)      was discharged for misconduct connected with the insured



worker's last work….
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The first issue to be decided in this matter is whether the claimant was discharged or whether he voluntarily quit work. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party...” (Swarm, 87H-UI-265, September 29, 1987) 

The claimant had no intention, nor did he make any mention of quitting work. Considering the superintendant’s final statement, it can only be concluded that the employer was unwilling to resolve the claimant’s concerns by any means short of ending the employee/employer relationship. Applying the above-cited precedent to this case, the Tribunal holds the claimant was discharged.  
Further, there is no evidence to support that the discharge was for misconduct connected with the work.  
DECISION
The determination issued on September 19, 2007 is REVERSED and MODIFIED. Benefits are ALLOWED for the weeks ending September 1, 2007 through 
October 6, 2007, so long as he is otherwise eligible. The three weeks are restored to the claimant’s maximum benefit entitlement. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 25, 2007.








Kynda Nokelby, Hearing Officer
