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CASE HISTORY

The employer timely appealed a September 5, 2007 determination that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on October 26, 1999. He last worked for the employer on August 6, 2007. At that time, he earned $15 per hour for 

full-time work as a lead ramp agent for a commercial air carrier.  
The claimant started work as a ramp agent at the Seattle-Tacoma International Airport. Ramp agents and lead ramp agents are “bid” positions, covered under a collective bargaining agreement. A ramp agent can bid for a lead position when one becomes available. Positions are awarded based on seniority. The claimant became a lead ramp agent in 2000. 
In 2005, the claimant transferred to employer’s Anchorage station. He worked as a lead ramp agent under the same collective bargaining agreement. The claimant contends that an internal rivalry exists between the Seattle station and the Anchorage station. He feels he was the victim of discrimination because he was from Seattle and because of his Hispanic decent. Coworkers in Anchorage referred to him as “Mexican” and made comments about working on “Mexican time.” The claimant believes these two underlying issues precipitated the performance complaints that lead to his termination. The claimant had no performance related issues in Seattle. The claimant did not address his concerns with the employer. He did not file a union grievance regarding the alleged discrimination. The employer denies the allegations. 
The lead is required to be planeside to oversee the ramp agents. The lead gives the crew their flight paperwork and briefs them regarding the procedures for turning the flight: offloading the bags from the inbound flight, transferring any bags from one flight to another, and loading the bags for the next outbound leg/flight of that aircraft. The turn must be accomplished in 30 minutes. A crew consists of five ramp agents, all operating belt loaders, tugs, and other equipment. On June 21, 2007, the claimant did not show up for a flight. Therefore, the crew did not receive the flight paperwork or briefing. The claimant could not recall the circumstances surrounding this incident. He was counseled regarding this incident. 
On June 24, 2007, the claimant failed to hold a briefing or provide the flight paperwork for his crewmembers. The claimant told his crew to report to the flight in 30 minutes. He arrived 30 minutes later to find that the crew had shown up early and the flight was completely loaded. He was counseled regarding this incident. 
On July 7, 2007, the claimant was not planeside to record any late bags that were loaded. The late bags caused the aircraft to be out of balance, a serious issue that jeopardizes passenger and crew safety. A ground safety report was filed against the flight, and the station manager counseled the claimant regarding the incident. The claimant could not recall the specific events. 
On July 14, 2007, the claimant loading fish boxes in the belly of the aircraft. 
Fish boxes are loaded in the same compartment as passenger bags. Fish boxes leak, causing damage to passenger bags. The standard operating procedure is to wrap the fish boxes in plastic prior to loading. The claimant opened a cart of bags, saw a fish box, and was on his way to get plastic for the box when his supervisor observed him. The supervisor counseled him, stating that he needed to have plastic on the box. He agreed.  

On July 16, 2007, the claimant violated the standard operating procedures and was suspended for three days without pay. The incident involved hazardous material that was loaded onto an aircraft. He completed a T-7 form listing the nature and location of hazardous materials loaded on the aircraft. The lead must take the T-7 form to the pilot; the pilot must sign the form so that the lead can return it to the operations agent prior to flight departure. The claimant forgot to have the pilot sign the T-7. The plane pushed from the gate and was ready to taxi out for departure when the claimant realized his error. He asked the operations agent to radio the pilot. The pilot cancelled the flight clearance and advised the lead to bring him the T-7. The claimant drove an apparatus for loading bags into the belly of the plane (belt loader) out to the plane, raised it up, stood on the belt, and handed the paperwork up to the pilot through the window of the plane, 15 feet above. The claimant argues that using a belt loader for this purpose was the normal practice and that he did not raise the belt loader up in order to reach the pilot. He did not believe his actions were unsafe. 

The station manager, who appeared at the hearing, has no knowledge of the common practice in Seattle; however, in Anchorage, standing on a belt loader in such a manner is a safety violation and a violation of standard operating procedures. There are other pieces of equipment that should be used to enter the passenger or cockpit area of an airplane, such as a jet-way or air stairs. The claimant was advised that his actions were improper and that his performance needed to improve or he would be terminated. 
On July 23, 2007, the claimant hit a belt loader with a baggage cart. A ramp agent had parked the belt loader too close to the belly of the aircraft. The claimant did not notice that the belt loader was parked an unsafe distance from the plane. When the claimant drove his tug loaded with baggage carts away from the aircraft, the last cart hit the belt loader, causing it to move and hit the aircraft. An aircraft mechanic was dispatched to repair the resulting damage, which delayed the aircraft departure. The employer opened an investigation of the incident. The claimant argues that this final incident was simply an accident and that accidents happen all the time at the Anchorage station. The employer disagrees.
On July 25, 2007, the claimant failed to load a cart of transfer bags because he was not prepared for the flight. He was counseled for this incident. 
On August 6, 2007, the employer concluded its investigation of the July 23 incident. The station manager terminated the claimant for violation of company standards and poor work performance as a lead ramp agent. 





PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
         

 (2)       was discharged for misconduct connected with the insured 



   worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant did not dispute that he made several errors. What the Tribunal must decide is whether the claimant’s actions constitute misconduct connected with the work or if his actions were ordinary negligence.
“Ordinary negligence' is based on the fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew the results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.” People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.

The claimant’s argument that the performance issues emanated from an underlying discrimination issue is not given any weight. He failed to bring those concerns to the employer’s attention, and they are unsupported by evidence.  
The Tribunal cannot now consider those arguments. 
The claimant knew the standard operating procedures, yet after numerous warnings and a formal suspension, he struck a piece of equipment, causing damage to an aircraft and a flight delay. The claimant had no reasonable explanation for hitting the belt loader with the baggage cart. The prior warnings establish a pattern of carelessness and/or negligence on the part of the claimant. 
While the Tribunal sympathizes with the claimant because of his long tenure with the employer and the hectic work environment, he was placed on notice that future performance failures would result in his discharge. The claimant knew, or should have known to take greater care in the performance of his duties. 

For these reasons, the claimant was discharged for misconduct connected with the work as it applies for unemployment insurance purposes. 

DECISION
The determination issued on September 5, 2007 is REVERSED. Benefits are DENIED for the weeks ending August 11, 2007 through September 15, 2007. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 30, 2007.








Kynda Nokelby







Hearing Officer

