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CASE HISTORY

The claimant timely appealed a September 25, 2007 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 27, 2007. He earned $16 per hour, plus an additional $5.20 per hour in union benefits for full-time work as a laborer. The claimant last worked for the employer on September 14, 2007. 
The claimant removed asbestos from buildings on Fort Richardson Army Post. 
Workers were pre-warned that to gain access to the post, they would be required to stop at the gate and get a “pass.” A valid driver’s license, vehicle registration, and proof of insurance were required in order to obtain a pass.  

On August 27, 2007, the claimant was 50 minutes late for work because he was waiting in line to get his pass. There were problems with his vehicle registration and insurance. Upon his late arrival to work, the employer talked to the claimant about the importance of being to work on time. The claimant was argumentative and complained that he thought he should be paid for the time that he had to wait in line to obtain a pass. 

On August 28, 2007, the claimant asked for the day off to take care of his vehicle registration and insurance issues. The employer granted the time off. The claimant continued to have pass problems. On August 31, 2007, as well as September 7 and 8, the claimant was absent again related to the registration and insurance issues. 

On September 11, 2007, the claimant was late for work. The employer talked to the claimant again about the importance of being at work as scheduled. 
The employer frequently observed the claimant outside of the building and had to tell him to get back inside and work. On September 12, 2007, the foreman observed the claimant outside talking when he should have been working. The claimant got into a confrontational discussion with his foreman. The foreman sent the claimant to speak with the project supervisor. The claimant argued with the project supervisor about the working conditions. Asbestos abatement requires the workers to wear full suits, including respirators, and work indoors at all times. The work is hot, sweaty, and dirty. The claimant felt that the employer constantly pushed him to be inside, working, and that he was entitled to more frequent breaks. The project supervisor told the claimant that he needed to stop being argumentative and confrontational with his foreman, stay in the building, and work as instructed. The project supervisor asked the claimant if he wanted to work or not. The claimant indicated that he did. However, when he returned to the building site a few moments later and the foreman asked him again if he wanted to work or not, the claimant replied that he had other things he could do and left for the day. 
September 13, 2007, the claimant did not show up for work. He was still upset about the working conditions and did not want to go to work. The claimant called someone he believed to be an executive with the company to complain about his concerns regarding breaks and restroom issues. He did not try to contact the health and safety officer or file a grievance with his union. 
The employer schedules employees to work from 7:00 a.m. until noon; they are given a 30 minute paid lunch and return to work at 12:30 p.m.; they return to work at 12:30 p.m. and stay until 5 p.m. They can take short breaks and are free to use the restroom as needed, in accordance with the union agreement. 

On September 14, 2007, the claimant returned to work. The project supervisor talked to the claimant about his attendance and his attitude. The project supervisor told the claimant again that he needed to be at work as scheduled and that when he was at work, he should be in the building working, not outside standing around or arguing with the foreman. 

The employer held a safety meeting at 12:30 p.m. September 14 to address the restroom and break issues. The safety officer told the employees that restrooms were provided in several of the units and that the employees were expected to use those restrooms. The employer reiterated that employees were expected to be in the building working, unless it was their designated break time or they were using the restroom. The claimant attended the safety meeting. 
At the conclusion of the safety meeting the workers were instructed to return to work. Approximately 10-15 minutes later, the foreman found the claimant outside looking for his respirator. The rest of the crew was inside working. The foreman told the claimant to hurry up and get inside. The claimant told the foreman that he was looking for his respirator. The foreman walked away. When the foreman returned the claimant was still outside. The foreman yelled at the claimant to hurry up and get inside. The claimant responded that he was not going to run and that he would get inside when he got around to it. 

The project supervisor, who appeared at the hearing, observed the exchange between the claimant and his foreman. He testified that the claimant was yelling at the foreman when he replied, that his gestures and comments were considered insubordinate. The project supervisor told the foreman to go back to work, that he would handle the situation, and instructed the claimant to follow him to the office. The claimant was terminated for insubordination. 
The claimant argues that he was not insubordinate and that he did not abuse the employer’s break policy. The claimant went on to state that the foreman constantly yelled at him whenever he would take a break or leave the building to use the restroom. During the final exchange he was looking for his respirator, which he had misplaced and tried to explain that to his foreman. The foreman yelled at him to “run” back to work. He was not going to “run” and told the foreman as much. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured

                            worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Vaara, Comm'r Dec. 85H-UI-184, September 9, 1985, the Commissioner held:

The employer does have the right to set the parameters of the work. Furthermore, insubordination—that is, refusal to obey a reasonable request of the employer—does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation.

The Tribunal, in the instant case, finds nothing unreasonable about the employer’s expectation that the claimant work as scheduled. Additionally, the claimant was warned that his work ethic was an issue, and that he should end the pattern of argumentative, confrontational behavior.  
At the time of the final incident, the lunch period had ended. The claimant was not on a scheduled break. Therefore, the foreman was well within his rights and authority when he instructed the claimant to return to work. 

In Douglas, Comm’r Dec. 9029364, August 9, 1991, the Commissioner of Labor stated in part:
The Department has consistently held that an employer has

the right to expect that a supervisor will be given such respect

that the supervisor's authority is not undermined. Hot-tempered

remarks by the worker, threats, or insolence, without due

provocation, constitute misconduct. In re Luper, Comm'r Dec.

No. 83H-UI-263, October 17, 1983. A worker who continually

places himself in opposition to his employer's best interest by

opposing reasonable work assignments, commits misconduct

connected with the work. In re Bartlett, Comm'r Dec. No. 87H-UI-010, February 6, 1987.

The claimant's memos to the employer were insubordinate.

The claimant argued that the employer disciplined him for how he

said things, rather than investigating whether he was telling the

truth. This is exactly the point. Even if his charges were

well-founded, this did not justify his behavior. He went beyond

legitimate complaints, grievances, or disclosure of questionable

practices. He repeatedly defied the employer's authority and

disrupted the workplace, despite repeated warnings. 
The claimant’s overall behavior and final response to his foreman was argumentative and confrontational, violating a standard of behavior the employer had a reasonable right to expect. In applying the Commissioner precedents above, the Tribunal finds the claimant’s actions displayed a willful and wanton disregard of the employer’s interest; therefore, the claimant’s employment was terminated for misconduct connected to the work. 
DECISION
The determination issued on September 25, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending September 22, 2007 through October 27, 2007. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 25, 2007.
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