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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


3301 EAGLE STREET #206

ANCHORAGE, ALASKA  99503

APPEAL TRIBUNAL DECISION
Docket No. 07 1485                       Hearing Date October 24, 2007

CLAIMANT:
EMPLOYER:

JOHN G ROBLES
WENDY GILES
CLAIMANT APPEARANCES          
EMPLOYER APPEARANCES 

John G Robles
Leon Giles

Eli Martin
ESD APPEARANCES


None


CASE HISTORY
The interested employer, Giles Construction, timely appealed a determination dated October 4, 2007 that allowed the claimant benefits without penalty under AS 23.20.379. The issue is whether Ms. Squires was discharged for misconduct connected with her work.


FINDINGS OF FACT
The claimant worked for the interested employer as a construction foreman from the spring of 2006 to September 13, 2007 when he was terminated.
The claimant (and other crewmembers) had been told by the employer that the employer had a new project known as the Stariski Creek project (paying Davis Bacon wages). The claimant was pushed by the employer to complete the project he was currently working on at the Senior Center in Homer, Alaska. 

Eventually, the employer told the claimant that, in fact, he had not been awarded the Stariski Creek project and did not get the award because the claimant did not get the Senior Center job done quickly enough. 

The claimant was angry that the employer blamed him for not getting the Stariski Creek project and for telling this to the claimant’s coworkers.
The employer came to the worksite to suspend the claimant pending an investigation into the possible misuse of a company gas card. The claimant had been relieved of the card about two weeks prior to the end of his employment because the job associated with the card was done. 
During his final conversation with the employer, the claimant accused the employer several times of lying (about ever having the Stariski project), and cheating. The claimant also asked several times if he was being fired. He was told he was being given time-off to think about things. Finally, after the claimant told the employer that he had never cheated the employer like the employer had done, he was terminated.   


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined.” Comm'r Dec. 88H-UI-114, July 28, 1988.

In Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

There was considerable difference between the claimant's testimony and that of employer witnesses in this case. The Tribunal chose to place greater weight on the testimony of the employer witnesses than on that of the claimant. Credibility decisions are up to the trier of fact to make, and generally will not be overturned unless unsupported by substantial evidence. 346 F. Supp. 1217, 1225 (F. Col 1971).  The Tribunal concluded from the evidence presented that the claimant was discharged due to misconduct. We concur with that analysis based on the record before us.

The claimant accused his employer of lying about future work projects. He persisted in this accusation until it led to his discharge. The Appeal Tribunal is of the opinion that neither the subject matter nor his method of his accusation was warranted, given the fact that the employer has the right to conduct his business as he sees fit.  Therefore, the claimant’s attitude towards his employer was inappropriate, undermining the employer’s authority and was misconduct. An unemployment insurance penalty will be imposed.  


DECISION
The determination issued on October 3, 2007 is REVERSED. Benefits are denied the claimant for the weeks ending September 22, 2007 through week ending October 27, 2007. The claimant's maximum benefits payable are reduced by three times his weekly benefit amount, and he may be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 29, 2007.








Michael Swanson,








Hearing Officer                     
