Docket 07 1488
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST, STE 206
ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

         Docket No.  07 1488          Hearing Date:  October 26, 2007
CLAIMANT:
EMPLOYER:
JAIME D GARCIA
WESTWARD SEAFOOD INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Jaime D. Garcia
None

ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed the September 29, 2007 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT

The claimant began working for the interested employer in June 2002. He earned $12.30 hourly for full-time work as a powerhouse operator in Dutch Harbor, Alaska. He was scheduled to work from 6:00 a.m. to 6:00 p.m. seven days per week. His new Alaska claim year became effective September 16, 2007.
The claimant’s family wanted to move the United States from the Philippines. The claimant agreed and felt it would be cheaper for him to make his annual family visit if they were located in the United States rather than overseas. 
The claimant felt houses in Dutch Harbor, Alaska, were too expensive for him to purchase. His sister told him that houses were inexpensive in Allen, Texas, where she resides. During an internet search, the claimant found a suitable, affordable house in that town; he then made arrangements for his family (wife and four of their five children) to come to the United States. 
The claimant asked his employer for and was granted a leave of absence, which began August 22, 2007 and was scheduled to end October 10, 2007. He returned to work October 9, 2007.
On August 22, the claimant flew to and arrived in Texas. After inspecting the house in Allen that he found through the internet search and finding it acceptable, he began the purchase process. During the remainder of the time before his family arrived on September 1, 2007, the claimant had to go to California to retrieve his car and other personal belongings that were stored with a cousin who lives there. He also prepared a temporary place for his family to live until the house purchase was complete. Further, the claimant made arrangements to obtain Social Security numbers and Texas identification for his family members.
After his family arrived, the claimant had to show his family the town and get them as settled as possible in the new house before his return to work. The claimant argued that his family means everything to him and that it was his responsibility to ensure that their transition to the United States was smooth.

The claimant and his family have lived apart since the claimant’s arrival in the United States in October 1996.
PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause…

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…


CONCLUSION

A leave of absence, although it does not sever the employment relationship, is considered a work separation. The nature of the work separation is dependent upon who requested the leave. Based on the testimony provided, the Tribunal concludes that the claimant was the party who requested the leave of absence. He, therefore, is considered the moving party. The work separation will, thus, be decided on the merits of a voluntary quit.

In Ransy, Comm’r Dec. 9225049, June 23, 1992, the Commissioner held, in part, with regard to a leave of absence:

If the claim is filed immediately after the worker takes leave, the reason for separation is the leave. The claim is adjudicated on the reason for requesting leave. If the claim is not filed until after the end of the leave period, then the separation date is the date the employment is severed, or the date the claimant was to return to work and failed to return. In those cases, good cause depends on the reason why the claimant severed the relationship or failed to return to work.
In the present matter, the claimant applied for his benefits after leaving work but before his leave of absence ended. Consequently, the Tribunal will decide this case based upon the reasons the claimant gave for taking his leave of absence.
While it is understandable that the claimant would want to be in Texas for the arrival of his family, the claimant, beginning in 1996, made the lifestyle choice to live apart from his family except for making annual visits. He has not presented evidence sufficient to convince the Tribunal that his only option was to leave work at the time he did, given especially the length of time the claimant and his family lived apart and that his sister resides in the same town where the claimant purchased a house for his family. His sister would have been able to help his family with the settling-in process.
For these reasons, the Tribunal does not consider the claimant’s situation to be compelling. Consequently, it is held that his leaving work at the time he did was without good cause. 

DECISION
The determination issued September 27, 2007 is AFFIRMED. Benefits are denied for the week ending August 25, 2007 through the week ending September 29, 2007. The three-week reduction to the maximum benefit entitlement remains, and the claimant may be ineligible for the receipt of future extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 31, 2007.








Diane Reeves, Hearing Officer

