07 1495
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  07 1495    Hearing Date:  October 26, 2007
CLAIMANT:
EMPLOYER:
SHERLYN M MULLINS
TRANSPORTATION & PUBLIC 

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Sherlyn Mullins
None
ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed an October 10, 2007 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
The claimant worked for the employer during the period of May 24, 2004 through September 19, 2007. She earned $17.28 per hour for full-time work as an Accounting Technician I.  
The claimant worked in a small office with two accounting technicians. She was supervised by an onsite Supervisor I, who was overseen by an offsite Supervisor II. The claimant’s job duties included completing daily deposits, accounts payable, accounts receivable, month end reports, and some audit functions. 

At the claimant’s workplace there was a particular worker whom the claimant felt spent excessive amounts of time on the telephone with personal calls. The coworker sat directly behind the claimant. The phone conversations were distracting. The claimant believed that the coworker made a lot of mistakes because of her inattention while talking on the phone. 

The claimant brought the matter to the attention of her immediate supervisor in 
July 2007. The supervisor addressed the topic of personal phone calls in a brief staff meeting the following day, stating that staff should limit their personal calls to five minutes or less. 

The coworker continued to spend up to one hour at a time on personal phone calls. The claimant did not discuss her frustrations with the coworker; she felt that was the responsibility of the supervisor. The claimant continued to complain to her supervisor about the coworker. The claimant did not believe the supervisor ever spoke to the coworker because the personal calls continued; however, she noted that when the supervisor was present, the coworker did not make personal phone calls.  

The claimant continued to complain to her supervisor, telling her that the coworker was making numerous mistakes. The claimant explained that the mistakes created additional work for her at month end. The claimant did not think it was fair that she spend extra time correcting the coworker’s mistakes. The supervisor did not tell the claimant to do extra work to compensate for the coworker. The claimant was not overwhelmed with workload. She was able to complete all of the work, including any mistakes that she found.  
The claimant did not contact the Supervisor II about the problem. She remembered an earlier, unrelated incident, when she had taken an issue to the Supervisor II. At that time, the Supervisor II told the claimant that issue(s) should first be addressed with the Supervisor I. The Supervisor I would report any issues she was unable to resolve to the Supervisor II. The claimant did not ask the Supervisor II what steps to take if she did not receive satisfactory resolution from her Supervisor I. 
The claimant discussed the issue with a union representative. The union representative told the claimant that the union had no power over such issues. 
A new Accounting Technician II position came open in the claimant’s office. The claimant was excited about applying for the position. She believed that if she got the promotion she would have the authority to confront the coworker and correct the behavior. The claimant spoke to her supervisor about the position and felt confident she would get the promotion. The claimant was notified the first week of September 2007 that another candidate was selected for the position. 
On September 10, 2007, the coworker was on another distracting personal phone call and the claimant was disheartened. She did not believe the situation would ever change. She felt her supervisor did not support her. She decided to quit. She submitted a two-week resignation notice in order to retain rehire rights with the State of Alaska. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
In Missall, Commissioner Dec. 8924740, April 17, 1990, The Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:

The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting…

A worker who voluntarily leaves work because of the worker's dislike for a fellow worker leaves work with good cause only if the worker establishes that the actions of the fellow worker subjected the worker to abuse, endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker, and the worker attempted to remedy the situation by presenting the grievance to the employer and allowing the employer an opportunity to adjust the situation.  Felix, Comm'r. Dec. 95 1484, August 1, 1995.

The evidence in the present case establishes that the claimant did experience an increase in her workload as the result of her coworkers personal calls; however, it did not rise to the level of ‘demanding an unreasonable amount of work’ as stated above. Additionally, the claimant tolerated the situation for almost one year. Nothing significant occurred on September 10 causing it to become so onerous as to compel the claimant to quit work. 
A reasonable and prudent person desirous of retaining employment would have made an effort to talk to upper level management about her dissatisfaction over her coworker’s behavior and her supervisor’s lack of attention to the matter prior to quitting work. It is not logical to conclude that the claimant did not know she could take her concern to the Supervisor II. Because she failed to avail herself of this reasonable alternative, the claimant has not established that she had good cause for voluntarily quitting work. 
DECISION
The determination issued on October 10, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending September 29, 2007 through November 3, 2007. The maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 31, 2007.
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