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CASE HISTORY

The claimant timely appealed an October 3, 2007 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause or whether she was discharged for misconduct connected with the work. 

FINDINGS OF FACT
The claimant began work for the employer on December 8, 2006. She earned $14.74 per hour for part-time work as a motor vehicle customer service representative. The claimant last worked for the employer on September 7, 2007.  
The claimant did not receive formal job training from her employer. She did the job to the best of her abilities. The employer began noticing performance deficiencies. The claimant did not complete forms correctly, used initials instead of check marks, and made data entry errors. 

On July 18, 2007, the claimant attended a formal investigatory meeting with her supervisor, a department of personnel representative, and her union representative. The employer, for the first time, advised the claimant that her performance was an issue, and pointed out the nature of the mistakes. The claimant was allowed an opportunity to present any mitigating factors for the performance issues. The claimant pointed out that she received inadequate training and often received conflicting instruction from the onsite lead and the offsite supervisor. The claimant asked for copies of her mistakes. She believed that if she could see what she was doing wrong, she could improve. The employer declined. The claimant asked for additional training and offered to take college classes in the evening, at her own expense. The employer declined. 
The employer advised the claimant that she was “simply not getting the fundamentals of the job,” and that they intended to terminate her employment because she did not successfully complete her six-month probationary period. At this point, the employer realized that the claimant’s probationary period ended June 18, not July 18. Under the collective bargaining agreement, the employer could not terminate for failure to complete the probationary period one month after the probationary period ended. The employer told the claimant that the issue would be discussed further and that she would be notified of the decision within a few days; however, termination was still going to be recommended. The claimant heard nothing regarding the proposed termination for more than one month.
On August 22, 2007, the claimant attended a second meeting regarding her job performance. The employer announced that the claimant’s job performance had not improved since the last meeting. The claimant again provided mitigating factors and requested additional training opportunities. The employer declined, saying that she should be able to learn the job duties by performing them. The employer told the claimant that it intended to recommend termination on the ground that she was unable to successfully perform the essential functions of her job. The claimant was advised to expect a final decision within three business days. 

On Friday, August 24, 2007, a union business agent called the claimant with news that the Department of Personnel had officially notified the union that the claimant’s employment would be terminated by Monday, August 27, 2007. He told the claimant she could submit a resignation notice in lieu of having the termination on her record; this would ensure rehire rights with the State of Alaska. The claimant drafted the letter, providing a two-week notice. The letter included a stipulation that the department would hold her eligible for rehire. The employer accepted the resignation notice and allowed the claimant to continue working until September 7, 2007. 

On September 6, 2007, the supervisor told the claimant that she would not be eligible for rehire.  This upset the claimant and she decided to resend her resignation notice and grieve the termination with her union. The employer refused to allow the claimant to resend the resignation. The supervisor told her that Friday, September 7 would be her last day. 
The employer did not appear at the hearing to testify in the matter. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….



  (2)     was discharged for misconduct connected with the insured




 worker's last work….
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The first issue to be decided in this matter is whether the claimant was discharged or whether she voluntarily quit work. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party. A party who has no choice in continuing the employment relationship cannot be the moving party...” (Swarm, Comm’r Dec. 87H-UI-265, September 29, 1987) 

In its initial statements to the unemployment insurance claim center, the employer denied having made a final decision to terminate the claimant’s employment. However, the employer did not appear at the hearing to refute the union representative’s sworn testimony on this crucial point. The fact that the employer agreed to accept the claimant’s voluntary resignation does not change the nature of her work separation. The claimant had no choice to continue the employer/employee relationship. Whether the employer chose a Monday or two weeks from that Monday is irrelevant. The conclusion is further supported by the fact that the employer refused to allow the claimant to withdraw her resignation. 
There is no dispute the claimant was unable to perform the essential functions of her position. The regulation requires that in order for misconduct to be found, a claimant must have displayed a willful and wanton disregard of the employer’s interests. The Tribunal in the present case finds no such disregard. The claimant presented mitigating factors for the non-performance issues and attempted to obtain additional training to overcome them. The claimant’s work performance issues were the result of a mere inability or inefficiency. Therefore, her termination is found to be for reasons other than misconduct connected with the work. 

DECISION
The determination issued on October 3, 2007 is REVERSED. Benefits are ALLOWED for the weeks ending September 15, 2007 through October 20, 2007, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefit entitlement. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 31, 2007.







Kynda Nokelby, Hearing Officer
