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CASE HISTORY

The claimant timely appealed an October 4, 2007 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or whether she was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in August 2006. She last worked for the employer on September 17, 2007. At that time, she earned $12.20 per hour for full-time work as a secretary. 

The employer’s district office is in Craig, Alaska. The superintendent and principal work in the Craig office. The employer also has a small office in Anchorage. The employer’s workers are members of a collective bargaining unit. The employer has established practices in place for evaluations, disciplinary actions, conflict resolution, and grievance procedures. The conflict resolution and disciplinary processes require that an employee first meet with the direct supervisor, then the superintendent, and finally, the school board. Employees receive a copy of the employer’s policies at the time of hire, and periodically as policies are updated. 
The employer’s Anchorage office consisted of a secretary, the claimant, and one teacher, the claimant’s mother. The two worked in concert, assisting parents and designing programs of study. Beginning in July 2007, the staffing was increased to four teachers, with one of the teachers being designated by the principal as the lead teacher. The principal also established specific job descriptions for each of the staff members and outlined the expectations for those positions. The lead teacher managed the office. He provided feedback and made recommendations to the principal. The principal was responsible for all personnel issues, including evaluations and disciplinary action. 
The lead teacher had a business-like approach to management. Issues developed between the lead teacher and the claimant. The claimant felt the lead teacher was often rude, sarcastic, and demeaning to the claimant. He made a comment suggesting that the claimant participate in an exercise program. She felt he corrected her inappropriately in front of staff and parents. He made comments such as, “You are so much smarter than all of us, Penny. I wish I was as smart as you.” 
Other staff members told the claimant that they perceived the lead teacher as rude, particularly to the claimant. The claimant received complaints from parents stating that the lead teacher was abrupt, rude, and very unprofessional in correcting the claimant in front of others. The claimant believed the lead teacher created a hostile work environment and retaliated against her by way of the rude comments. 
The claimant “chatted” with the principal shortly after the lead teacher began working in the office. She did not specifically address the rude behavior as she felt the lead teacher and the principal were friends. The claimant believed the lead teacher would retaliate against her if she complained. She did not discuss the issues with the school superintendent, or file a grievance with her union. 
On Monday, September 17, 2007, the claimant was assisting a parent in the office. She was walking the parent to the desk of another teacher, when a delivery person entered the office. The lead teacher, loudly and rudely directed the claimant to get back to her desk and accept the delivery. The claimant felt humiliated.  

The claimant has experienced migraine headaches sporadically, since childhood. Beginning Tuesday, September 18, 2007, the claimant had a severe migraine. She was unable to work. She went to her doctor, who agreed that her elevated blood pressure and migraine symptoms were the result of increased stress. The doctor did not advise the claimant to quit work that day. The claimant was absent the rest of the week because of the migraine. 
On Friday, September 21, 2007, the claimant was still unable to work. Her mother called her at home that afternoon. She told the claimant about a conversation that the lead teacher had with her that day. The lead teacher asked the claimant’s mother why the claimant’s office was absent of all personal effects and what was going on; he said, “I have been awake all night long thinking that I want to fire Penny.”  The claimant believed that the she was going to be terminated. She did not contact the lead teacher, the principal, or the union. 

On September 21, 2007, the claimant emailed her immediate resignation to the superintendent, stating that she quit due to a hostile work environment created by the lead worker. When the superintendent received the email, he questioned the principal regarding the claimant’s charges of a hostile work environment. The principal was not aware of any issues between the claimant and the lead teacher, or any complaints regarding the lead teacher’s demeanor. The superintendent responded to the claimant’s email. He stated that he would be in Anchorage the following week to conduct an investigation into the matter. He established a date and time to meet with the claimant. 

On September 22, 2007, the claimant contacted the unemployment insurance claim center to establish a new benefit year. 

The following week, the superintendent met with the claimant. He questioned her about the situation and agreed to interview a list of parents and other employees who witnessed the events. The superintendent told the claimant that he did not want to accept her resignation; he wanted an opportunity to complete the investigation and come to a possible resolution. She stated that she liked her job and would consider returning to work for the employer; however, she would not consider returning to work with the lead teacher. She understood that there was no other available work in Anchorage. The superintendent told the claimant that unless the investigation concluded the lead teacher had committed some extremely serious offense, such as harassment, the employer would not likely terminate his employment. The claimant did not work during the interim investigation period. She was not paid for that period.  
Two weeks later the superintendent concluded his investigation. The lead worker received a first-step disciplinary action regarding the inappropriate comments and complaints. Given the claimant’s previous ultimatum regarding working with the lead teacher, the superintendent authorized the principal to fill the claimant’s position. He forwarded his finding to the legal department for review. One week later, he notified the claimant of his decision. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or
         

 (2)     was discharged for misconduct connected with the insured                 worker's last work. 

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)     "Misconduct connected with the insured worker's work" as used           in  AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The first issue to be decided in this matter is whether the claimant was discharged or whether she voluntarily quit work. 

"[A]n individual may have a 'first week' of unemployment when the individual ceases to perform services and again another 'first week' of unemployment when the employer-employee relationship is actually severed."  Alcantara, Comm’r Dec. 83H-UI-087, June 6, 1983. 

A voluntary leaving does not occur until the worker has filed a claim for benefits in the week in which the worker left work or in a subsequent week. Carlson,Comm’r Dec. 98 2336, November 19, 1998. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party...” (Swarm, 87H-UI-265, September 29, 1987) 

The claimant ceased performing services for the employer on September 17. She submitted a resignation letter on September 21. Her argument that she was going to be terminated is unsupported by evidence, and therefore, without merit. The claimant filed her claim for unemployment insurance benefits on September 22. 

In keeping with the Commissioner precedent above, the separation is a voluntary leaving. 
A worker who voluntarily leaves work because of the worker's dislike for a fellow worker leaves work with good cause only if the worker establishes that the actions of the fellow worker subjected the worker to abuse, endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker, and the worker attempted to remedy the situation by presenting the grievance to the employer and allowing the employer an opportunity to adjust the situation.  Felix, Comm'r. Dec. 95 1484, August 1, 1995.
The demeaning, sarcastic comments combined with her stress-induced migraine headaches may have provided compelling reasons for leaving her job; however, the claimant did not give the employer adequate opportunity to correct the situation before she submitted her voluntarily resignation. Additionally, the claimant’s belief that nothing would change and that she would experience retaliation from the lead worker is speculative and unsupported by evidence. Therefore, the Tribunal finds that the claimant did not exhaust all reasonable alternatives prior to quitting work. 
Based on the above, the claimant voluntarily left work without good cause.
DECISION
The determination issued on October 4, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending September 22, 2007 through October 27, 2007. The  
maximum benefit entitlement is reduced by three weeks, and the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 9, 2007.








Kynda Nokelby







Hearing Officer
