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CASE HISTORY

The claimant timely appealed an October 25, 2007 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
The claimant began work for the employer on May 13, 2004. He last worked on October 1, 2007. At that time, he earned $22 per hour for full-time work as a truck driver. 
The claimant holds a Class A Commercial Drivers License (CDL). His job required that he drive the employer’s trucks. The claimant alleges the employer did not properly maintain the trucks as outlined by the Department of Transportation (DOT) regulations. DOT regulations require commercial vehicles to have complete mechanical inspections annually. The brake pads on the dump truck the claimant drove had not been changed since 1999. They had less than ¼ inch of pad and squealed constantly. The dump truck had broken springs, and the DOT inspection tags had expired in June 2006. The claimant complained to the employer about these items. The employer told the claimant it could not afford to complete the repairs. 

The Tribunal takes official notice of 17 AAC 25.210. The regulation requires Alaskan employers operating commercial vehicles to comply with 49 CFR 396.17, which states that annual mechanical inspections are required. Working in violation of Alaska statutes and DOT regulations may expose the claimant and the employer to legal penalties. The claimant did not file a formal complaint regarding the DOT violations for fear of losing his job.

Other employees had recently quit work for the interested employer. The claimant believes the other employees quit due to the improper maintenance issues and problems with their pay. Paychecks were due on Fridays. The bookkeeper had been absent from work several times due to personal obligations. When this happened, employees did not receive their paychecks until Monday or Tuesday of the following week. Although the claimant’s paychecks had been late numerous times, the claimant had received all pay due him. 
On October 1, 2007, the claimant returned to the employer’s gravel yard. He was in the dump truck, talking to a customer on his cell phone. The foreman yelled at the claimant to get out of the truck and get to work. The foreman’s comments offended the claimant. The claimant asked his manager to do something about the foreman’s conduct. The manager denied hearing the comments. 

The claimant completed his shift on October 1, 2007. He had worked with the foreman for two weeks. He did not like the way the foreman ran the business or the way he spoke to him that day. The claimant did not want to work with the foreman any longer. 
The employer is a small, family run business. The bookkeeper is the owner. The manager is the owner’s son. The claimant did not discuss his concerns with the owner because he did not believe she would act in opposition to her son. 
Additionally, the claimant did not want to risk his personal safety, or risk losing his CDL by driving unsafe vehicles with expired DOT inspection tags. 
On October 2, 2007, the manager called the claimant to give him a work assignment for the day. The claimant told the manger that he would not be returning to work. The claimant did not discuss the pay issues or maintenance issues with the manager during that final conversation. 

The employer did not appear at the hearing to testify. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
Tribunal decisions are persuasive to other Tribunals. Precedent exists in a similar case, Youngblood, 99 1072, June 9, 1999, in which an apprentice electrician quit work because the employer refused his request for a pay increase. Sometime after he quit, the claimant realized the employer had been working him illegally, that is, without the oversight of a journeyman electrician. In allowing benefits, the Tribunal cited Sullivan, Comm'r Dec. 95 2379, November 27, 1995, and held that a worker need not complain about illegal working conditions prior to quitting work in order to avoid a disqualification because illegal working conditions are inherently unsuitable. 

The claimant, in the present case, quit work because he did not care for the way the foreman spoke to him, a reason that does not necessarily render the work unsuitable. However, the provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s unemployment insurance benefits if he leaves suitable work without good cause. If a claimant leaves unsuitable work, he is not required to show good cause for quitting.
AS 23.20.385(b) provides:

In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at….. 

In considering the suitability of the claimant’s work, the Tribunal must address two issues: the pay and the violation of DOT regulations. The claimant presented no evidence to establish that his wage was illegal or that he had not received all wages due him. Therefore, the pay problems do not establish the work as unsuitable or provide the claimant with good cause for quitting work. 
Operating a commercial vehicle with faulty brakes and expired mechanical inspection status is, however, illegal. The employer did not appear at the hearing or provide evidence that might overcome the claimant’s sworn testimony regarding these items. Therefore, the evidence on this crucial point weighs in favor of the claimant. The Tribunal concludes that the claimant’s work was inherently unsuitable; he is not required to show good cause for quitting work. Benefits are allowed. 
DECISION
The determination issued on October 25, 2007 is REVERSED. Benefits are ALLOWED for the weeks ending October 6, 2007 through November 10, 2007, 

if otherwise eligible. The three weeks are restored to the claimant’s maximum benefit entitlement and the determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 20, 2007.







Kynda Nokelby, Hearing Officer
