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CASE HISTORY

The claimant timely appealed an October 17, 2007 determination that denied benefits pursuant to AS 23.20.379 on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the employer from January 2007 through 
September 27, 2007. She earned $10 per hour for full-time work as a shift manager.
The claimant was responsible for supervising three to eight shift members. She provided on-the-job training, assumed inventory responsibility, completed shift paperwork, and opened/closed the store. The claimant was required to know and inform crewmembers of the employer’s policies. The company policy states that employees are expected to arrive at work on time and clock-in using a point-of-sale (POS) computer system. The claimant understood the policy. 

The claimant frequently arrived at work late. During the final weeks of her employment, she arrived to work 10-20 minutes late for 10 out of 14 shifts. On September 13, 2007, she received a verbal warning regarding her attendance. The claimant was often late because of personal errands. Additionally, she had trouble getting across town to work timely due to traffic. The district manager, who appeared at the hearing, warned the claimant that continued tardiness could result in termination. He suggested that the claimant leave home 20 minutes earlier to avoid being late. 
On September 27, 2007, the claimant called the employer at approximately 
4:30 p.m.  She told the shift manager that she had personal things to attend to and would be late. At the hearing, the claimant did not specify what ‘personal things’ caused her to be late. She was scheduled to work at 5:00 p.m. She arrived at approximately 5:50 p.m. When she arrived, the restaurant was very busy and she began working immediately. She did not clock-in. 
The employer’s POS system will not allow an employee to clock-out if they have not clocked-in. The claimant was unable to complete the store closing paperwork that evening without the clock-in entry. She manually entered her clock-in time as 5:17 p.m. because she could not recall the exact time she arrived at work. 

The following day, the district manager realized the claimant had been late for work again. He did not consider attending to personal errands an acceptable excuse for the tardiness. The district manager also believed that the claimant intentionally falsified her time clock entry. When the claimant arrived for her next scheduled shift on September 30, 2007, she was terminated. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)     was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Work attendance is a commonly understood element of the employer/employee relationship. It need not be defined in a company policy in order to require compliance. And it is so important that a single breach can amount to misconduct connected to the work. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. 
Tolle, Comm. Dec. 9225438, June 18, 1992. 
The Tribunal has traditionally held that in situations where a worker has been warned that further tardiness could result in dismissal, it is necessary to examine the reason for the specific tardy and the worker’s ability to control it. When the last tardy is totally outside of the worker’s control, even though the worker may have been previously warned, misconduct is not shown. 

In a similar case involving tardiness, the Commissioner of Labor held in part: 

The claimant had the ability to ensure she left home with sufficient time to be at work at or before her scheduled start time. The claimant’s conduct in this case rose to the level of misconduct connected with the work.  Dexter, Comm’r Decision 06-2372, February 7, 2007. 
The claimant in the present case had been put on notice that further tardiness would result in termination. She had the ability to ensure that she left home with sufficient time to be at work prior to her scheduled start time. She provided no evidence to establish that the reason for the final tardy was compelling, or that it was due to a circumstance outside of his control. Consequently, the Tribunal finds that the claimant was terminated for misconduct connected with the work. 

DECISION
The determination issued on October 17, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending October 6, 2007 through November 10, 2007. 

The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 15, 2007.
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