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STATEMENT OF THE CASE

On November 9, 2007, the claimant filed a timely appeal against determinations issued on October 23, 2007. The determinations denied benefits under AS 23.20.378 and AS 23.20.387. The claimant was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. 
The issues before the Tribunal are whether the claimant:
· was able to and available for suitable work during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with her claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The claimant established an unemployment insurance benefit claim year effective August 20, 2006. The Division determined the claimant was eligible to receive $176 per week in unemployment compensation and dependents allowance. She received her unemployment insurance claimant handbook explaining the program eligibility requirements. The claimant continued to work until September 1, 2006. 
On September 1, 2006, the claimant’s employment was terminated due to a lack of work, which is a non-disqualifying separation under AS 23.20.379. 
She called the AUICC and reopened her existing benefit claim, reporting that she was physically able and available for full-time work. 
The claimant was advised to register and post a resume online with ALEXsys, the Alaska Labor Exchange System for the Employment Security Division, within seven days. She registered and posted her resume online with ALEXsys on September 1, 2006, as required. However, she did not search the available job postings on ALEXsys and she opted not to have job alerts sent to her via email. 
The claimant was hospitalized on September 11, 2006. She gave birth to her fourth child on September 12, 2006. The baby was jaundiced. The condition required special light therapy. The claimant asserts that she did not want to drive to and from the hospital each day, so she asked the doctor if she could stay in the hospital with her baby, for the duration of the light therapy treatments. She maintains that the doctor granted the request and she and the baby were released Friday, September 15, 2006 with a clean bill of health.  
On Monday, September 18, 2006 the claimant filed with VICTOR, the automated telephonic filing system for the Employment Security Division (Division). VICTOR asked the claimant, “For the period of September 3, 2006 through September 16, 2006, were you physically able and available for work each day of the week? The claimant answered “Yes.” 
VICTOR asked the claimant to confirm her answers, stating, “You have reported that, for the period of September 3, 2006 through September 16, 2006, you were physically able and available to work each day of the week. Is this correct?” The claimant answered “Yes.” 

VICTOR advised the claimant of potential penalties under the law for providing false information and asked “Do you certify that your answers are true and correct to the best of your knowledge?” The claimant certified that her answers were correct. 

The claimant continued to file biweekly claim certifications with VICTOR until she exhausted her unemployment insurance benefits on December 30, 2006. She reported to VICTOR that she was physically able and available for full-time work during each of the weeks that she filed. Her benefit year ended on 
August 19, 2007. 
The claimant had no intervening employment. She established her second consecutive benefit claim year effective August 19, 2007. She was eligible to receive $238 per week in unemployment compensation and dependent allowance. 
Shortly after the second benefit claim year was established, the AUICC received information regarding the claimant’s separation from work in 2006 that raised questions regarding her separation from work, her availability for work, and allegations of fraudulent claim filing. 
Briefly, in 2006 Bergalia & Associates, a ‘”temp” employment agency found the claimant’s resume posted on Monster.com. and recruited her, offering her a temporary contract position as an auto-cad drafter at Nana Colt. 
On January 9, 2006 the claimant began full-time work at Nana Colt. Sometime in July 2006, Nana Colt told the claimant that the project was winding down and she would be laid off September 1, 2006. 
The claimant was expecting a baby in September 2006. Her testimony is that she told her supervisor at Nana Colt that she wanted to work as long as she possibly could before giving birth, and that she was interested in coming back to work for Nana after the baby was born. The supervisor at Nana told her there would be no work available after September 1, 2006. The claimant understood that she would have to submit an application with the human resource department for any future openings. The claimant did not contact the temp agency to inquire about other work, or to let them know about the impending layoff. 
Sometime in August 2006, another employer, AK Structures, approached the claimant about a potential sales job that would begin in September 2006 (after the claimant’s job with Nana Colt ended). Alaska Structures asked the claimant if she would like to interview for the position. The claimant declined the interview. She believed that accepting an interview with another company would make her look bad and hurt her chances of getting a permanent position with Nana Colt. 
The claimant last worked for Nana Colt on September 1, 2006. 

In August 2007, the temp agency, Bergalia & Associates, responded to the AUICC’s request for information, stating that the claimant was not laid off of work in 2006, that she went on maternity leave. Bergalia reports no contact with the claimant until September 2007, when the claimant called to complain about their reports to the AUICC.  The hearing record contains extensive documentation regarding that separation investigation. It was eventually resolved as a lack of work. 


When questioned by the claim center representative and the fraud investigator about her hospitalization the claimant said that she was only in the hospital “a couple of days,” and that she did not think about that when she filed with VICTOR for the week that ended September 16, 2006. The investigator told the claimant the Division would need to verify her physical ability to work during that week and that her doctor would be required to fill out medical release forms. At this point, the claimant admitted that she was hospitalized from Monday, September 11, 2006 until Friday, September 15, 2006 and that she had answered the VICTOR questions incorrectly. The claimant admits receiving full benefits for those weeks. 

In September 2007, medical forms were mailed to the claimant’s physician (Exhibit 10).  The claimant’s doctor returned the forms indicating the claimant was unable to work from September 11, 2006 through October 11, 2006. The claimant was upset by this information. After the forms were completed, the claimant challenged her doctor, asking him the hypothetical question, “is it physically possible for a woman to return to work full-time one week after giving birth?” The doctor admitted to the claimant that, “realistically, it was possible.” The claimant then asked her doctor, “Then can you say that on the forms?” The doctor refused.   
The claimant believes that her doctor’s office was confused about the purpose of the forms. She supposes the doctor is accustomed to filling out forms excusing patients from work. The claimant maintains that her doctor did not advise her of any restrictions at the time he released her from the hospital and she does not know why he would impose such restrictions one year later. 
Based on the claimant’s argument that she believed she was physically able to work, despite her doctor’s statement to the contrary, the investigator asked the claimant, “What attempts did you make to find work after your position with Nana Colt ended?” the claimant responded, “I contacted my supervisor at Nana Colt about work.” The investigator contacted the supervisor at Nana Colt. The supervisor denied any contact with the claimant since her last day of work on September 1, 2006.  

The investigator asked the claimant what arrangements she had for childcare in the event she was offered work. The claimant could not provide the name of a particular childcare provider. She responded that she had family who could watch the child. 

At the hearing the claimant was again asked, “What is the name of the person who would have provided care for your child in September 2006?” The claimant hesitated, but finally answered that her sister could provide the care. She later stated that her sister has a nanny for her own children and she could have taken the newborn to her sister’s nanny if offered work. 

At the hearing the claimant was again asked, “What efforts did you make to find work after you left Nana Colt?” The claimant replied, “None, I didn’t think I had to look for work. AUICC told me I had to register for work and post a resume on ALEXsys, and that is what I did. I also stayed in touch with a personal friend who still works at Nana.”  The claimant could not recall dates that she might have called her friend at Nana Colt about work.
Later in the hearing, the claimant testified that she looked for available jobs on Monster.com in 2006. She further testified that she provided written proof of those job searches to the investigator, however, they were not included in the file. The investigator maintains that no such documents were received. 
Exhibits 30, pages 1 through 9 submitted as proof of the aforementioned job searches indicate the claimant did peruse Monster.com job postings, however, not until 2007.  The claimant could not provide copies of the 2006 work search documents at the hearing. She maintains the email files were lost because of a computer hard drive issue. 
ARGUMENT OF THE PARTIES:

The agency argues that a totality of the evidence demonstrates the claimant was not available for work for any weeks following the birth of her fourth child on September 12, 2006. Medical documentation from the attending physician indicates the claimant was unable to work until October 11, 2006. The claimant’s own testimony is that she argued with her doctor, asking him to change those dates and he refused. The agency contends the claimant was not interested in returning to work, that she simply chose to stay home with her children and collect unemployment insurance benefits. 

The agency maintains the claimant knew several months in advance that her temporary position with Nana Colt would end September 1. She made no attempt to notify the temp agency that her position was ending or to inquire about other work. She declined an interview with another employer for work that would have started after her lay off from Nana Colt. She made no attempts to contact any employers regarding work after September 1, 2006, nor did she search the Internet for available job postings. She did not search for work in person, contact any local job center office, or access her ALEXsys resume again after September 1, 2006. Finally, the claimant forthrightly admits that she did nothing beyond posting her resume online with ALEXsys because she believed that was all that was required in order to receive her unemployment insurance benefits. The only evidence the claimant has submitted regarding Internet work search activity occurred in September 2007, one year after she was laid off. 
The agency points out that the claimant has filed unemployment insurance benefit claims in the past. She was denied weeks of unemployment insurance in the past due to availability issues. Therefore, her contention that she did not understand the eligibility requirements is without merit. 

The agency further requests the Tribunal remand the issue of the claimant’s availability during the weeks after October 14, 2006 to the Benefit Payment Control Unit for additional investigation. 

Claimant’s Argument: 

The claimant admits that she provided false information to the VICTOR system for the week that ended September 16, 2006. She contends there was no intent to defraud the Division - that she simply was not paying attention to the dates and made a mistake. She believed that she was filing for the period beginning Monday, September 18. She did not realize she was filing for the week that she was in the hospital. 

Regarding the weeks ending September 23, 2006 through October 14, 2006; 

the claimant argues that she was available for full-time work. She maintains her separation from work was found to be a lay off and that she was never offered any new work. She kept in contact with a friend at Nana Colt after September 1, 2006. Nothing was available. She was under no obligation to the temporary agency to check in for work and assumed they would call her. 
The claimant believes that she was physically able to work. Her delivery was normal and her only restriction was a lifting limit of 40 pounds. She argues that the medical release form was completed one year after the fact, and the advice is reflective of an ‘ideal situation’ a physician would recommend. However, if Nana Colt or some other employer would have called her with an offer of work, she would have started as soon as Monday, September 15, 2006. 
The claimant admits that she did not actively search for work. However, she did not believe that she had to. Her understanding of the UI regulation is that she simply had to register and post a resume online with ALEXsys. She contends that the regulation does not require her to search for work.   
Upon notification in September 2007, that she was required to actively seek employment, she began searching the Internet for available work. She presents as evidence, several Monster.com job postings competed in September 2007.  

STATUTORY PROVISIONS

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.350 provides:


(b)
A claimant is considered available for suitable work for a week if the claimant


(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 
POLICY AND PRECEDENT
In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979). The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387.…



[The claimant] knew he was working part-time and failed to even mention this fact. The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs. Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982).…

The Employment Security Division’s Benefit Policy Manual, AA 160.4-1(a) states:
The law and regulations do not require all claimants to seek work by in-person contact with employers. A claimant is presumed available for work if the claimant has satisfied the requirements in 8 AAC 85.350 and 351. This does not mean, however, that passive availability is sufficient. 

In Labar, Comm’r Dec. 06 1303, August 5, 1996. The commissioner states; in part, 

Payment of unemployment insurance benefits is intended to assist those who are unemployed through no fault of their own and who are willing to work….She has not sought work, registered for work, nor made any efforts to become reemployed that we can discern. She raised the presumption of unavailability through her refusal to continue her bus driving job through her normal season. She reinforced the presumption when she answered ‘no’ to the question as to whether she could accept immediate employment. She still has done nothing to overcome that presumption and has shown only a passive willingness to accept any employment. 
The Employment Security Division’s Benefit Policy Manual AA 235.4-2 states; in part,
Once a physician's statement has been received, a further consideration is the degree to which the physician's statement is specific. A medical report represents the physician's opinion as to the claimant's physical condition and ability to work. Nevertheless, it is the adjudicator's responsibility to determine whether the claimant is able to work.
Section AA 235.4-3 states; in part,
For what period of time is the claimant unavailable? There is no general rule regarding the time in which a pregnant claimant is able to work prior to childbirth, but each case must be considered on the facts. Some claimants may be unavailable when only one month pregnant, while others may be able to perform work up to the date of delivery. However, as a general rule, the claimant is considered unable to work at least during the week of delivery.
(D) Eligibility Following Childbirth 
A claimant may be able to work almost immediately following the            end of her pregnancy, unless complications prevent work for a                 longer period of recuperation. In such cases, a physician's                       statement of the extent of disability is important. 

Example: The physician of a claimant gave her a return-to-work date following her delivery of July 21. She was not willing to accept part-time work with her former employer prior to that date. Based on that, the Tribunal held her unavailable for work. 
(97 1651, August 7, 1997)

On the other hand, a claimant who chooses to remain at home during or after pregnancy to be with her children is not eligible for the waiver.
CONCLUSION

The record establishes that the claimantfillin "" \d "" failed to report her inability to work for five days during the week that ended September 16, 2006. She is therefore, liable for the overpayment. 
Her fillin "" \d ""contention that she did not fraudulently withhold material facts for the week ending September 16 is without basis. The question is clear and unambiguous--"For the period of September 3 through September 16, were you physically able and available to work each day of the week?" There is no misunderstanding this simple question. Especially considering the claimant had been home from the hospital only two days when she answered the question. 


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless….

Based on the above, the Tribunal finds the claimant knowingly withheld a material fact with the intent to receive benefits to which she was not entitled for the week that ended September 16, 2006. She is liable for the overpayment, including penalties. 
In addressing the remaining weeks, the weeks ending September 23, 2006 through October 14, 2006, the Tribunal must consider the preponderance of the evidence. 
The claimant damaged her credibility when she reported to VICTOR that she was physically able to work and each time that she provided evasive and contradictory information to the agency representatives. 
Her testimony regarding her hospitalization and her ability to work immediately following her release can best be characterized as self-serving. The claimant’s testimony is too speculative to overcome the medical advice of her obstetrician. He was present at the birth, he authorized the additional hospital stay, and he has detailed medical records regarding the physical condition of the claimant and her baby during the weeks in question. It is illogical to conclude that the doctor was ‘confused’ about the medical forms. The forms clearly state the purpose of requesting information. Further, the claimant admits arguing with her doctor and asking him to change his statement – a request that was refused. 

The medical evidence raised a presumption of the claimant’s physical inability to work. The claimant, herself raised the presumption of an overall unavailability to work when she failed to contact the temporary placement agency, or take advantage of several opportunities to acquire other work. Although she did place her resume online with ALEXsys as required, she reinforced the presumption of unavailability when she failed to search the ALEXsys job postings or make any other attempt to actively seek work as required by the regulation. She presented no evidence to establish that she actively looked for work after her release from the hospital. 
The claimant’s obstetrician indicates she was not physically able to work until October 11, 2006. The medical expert’s statement, taken with the preponderance of the evidence and the presumption of passive unavailability lead the Tribunal to conclude that the claimant was not physically able or available for work from September 11, 2006 until October 11, 2006 because of a medical condition and/or complications due to childbirth. 
The claimant’s answers to the VICTOR system and to the Division representatives regarding her unavailability indicate that she intended to deceive the Division through her concealment in order to receive benefits to which she would not otherwise have been entitled for the weeks ending September 23, 2006 through October 14, 2006.  She is therefore, liable to repay benefits for those weeks, including penalties. 

DECISION

The notice of determination and determination of liability issued in this matter on October 23, 2007 are AFFIRMED.
The claimant is DENIED benefits under AS 23.20.378 for the weeks ending September 16, 2006 through October 14, 2006. 
The claimant is DENIED benefits under AS 23.20.387 for the week ending September 16, 2006  through October 14, 2006. 
The claimant remains liable for the repayment of benefits under AS 23.20.390 for weeks ending September 16, 2006 through October 14, 2006. 

A REMAND, however, is NOT in order. The Benefit Payment Control Unit has discretionary authority to investigate any issue it deems appropriate. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on January 22, 2008.


Kynda C. Nokelby

Hearing Officer
