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CASE HISTORY

The employer timely appealed a November 1, 2007, notice of determination that allowed benefits pursuant to AS 23.20.379(d)(1). The issue is whether the claimant was discharge for misconduct in connection to her work. 
FINDINGS OF FACT

The corrections indicating the claimant’s statement and changes to final decision, are reflected in bold and underlined print.

The claimant last worked for the employer on August 10, 2007. The claimant’s employment ended when she was discharged on that day for theft of merchandise and identity. The claimant earned $10 per hour for part-time work as a retail clerk. Her job duties included customer service, stocking merchandise, and floral design. 
The claimant began working for the employer in January 2007. In April 2007 the claimant was arrested for driving without a valid driver license. She contacted the employer and requested her assistance with arranging bail. The employer worked with the claimant’s daughter to get the funds needed from the claimant’s bank to pay the bail. The claimant’s vehicle was impounded. 

Twenty days later, the claimant was arrested again for driving without a valid driver license. After that arrest, the court decided that the claimant required a 3rd party custodian prior to her release from jail. The claimant asked the employer to be her 3rd party custodian, and the employer agreed. Upon her release from jail, the claimant moved into the employer’s home.      
In July 2007, the employer become aware of some occurrences she felt were unsettling. She discovered that the claimant had been using the employer’s business license to order merchandise for a business that the claimant was operating. The employer believed the claimant used the employer’s business license as she did not have a business license of her own and did not want to report income from a business or pay taxes on that income. At this same time the employer noticed that an outfit, which was a special order for a customer (valued at $148.00), was missing from the back room. Also, a jacket was missing from a suit, thus rendering the suit worthless (total suit valued at $220.00). The jacket was later discovered in the employer’s home with the tag removed. There was also a dress and a pair of shoes that the claimant removed from the store without permission and ticketed improperly (valued at $258.00). 
At the end of July, the employer received a phone call from Alaska Sausage and Seafood. A representative from that company told the employer that a nonsufficient funds check was returned and that she needed to pick it up. The employer said that was not possible because a check to Alaska Sausage and Seafood had not been written. The company representative informed the employer that he had a personal and individual guarantee signed by the employer and that the employer was liable for the funds for the check, even if the employer did not write the check. The claimant herself had signed the check and the personal and individual guarantee.
The employer became increasingly concerned about the claimant’s actions. On August 10, 2007, the employer searched the claimant’s bedroom in the employer’s home. There she discovered copies of the employer’s business license, some of the missing clothing from the store, and other documents which were unrelated to the employer, that showed evidence that the claimant was also conducting business under various other assumed names. 
On August 10, 2007, the employer discharged the claimant and reported her findings to the District Attorney’s office along with a request that she be released as 3rd party custodian for the claimant. On August 13, 2007, the employer reported her findings to the court.
The claimant denied the allegations that she used the employer’s identity without her permission, and that she took merchandise from the store without paying for it.
PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker’s work.

(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work. In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.
8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

(e) A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if

(1) charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;

(2) the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and



(3)
 a preponderance of the evidence establishes that




(A)
the claimant committed the act; and

(B) the act was not justified under AS 11.81.300 - 11.81.450.

(f) An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)
For purposes of this section

(1) "felony" means an act classified as a felony in AS 11; and

(2) "theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.
CONCLUSION

In Nakasone, Comm'r Dec. 8923101, April 13, 1990, the Commissioner of Labor reviewed the evidentiary standard for the Tribunal.  In holding circumstantial evidence may be used to support a conclusion that the employer discharged a claimant for theft, the Commissioner held, in part:


Alaska law does not specify any evidentiary test which a Hearing Officer must use in considering the evidence brought before him. However, in prior cases, it has been held that a Hearing Officer must base his decision on a "preponderance of evidence."  See e.g. In re Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86.  "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." In re Adelman, Comm'r Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

To establish misconduct, evidence must be presented to show that the claimant willingly acted in opposition to the employer’s interests. 

The employer has a right to prohibit employees from improperly removing business assets from the employer’s location for their own personal use. Further, the employer has a right to prohibit employees from assuming the employer’s identity for that employee’s personal gain. Therefore, because the claimant engaged in such behaviors, work-connected misconduct has been shown.

The regulation provides for a 52-week disqualification if the claimant was discharged for the commission of a felony or theft. Before the more severe penalty can be imposed, the issue of the claimant’s discharge as it applies to AS 23.20.379(e) will be remanded to the Anchorage Unemployment Insurance Claim Center (AUICC) for its consideration.

DECISION

The November 1, 2007, determination is REVERSED. Benefits are denied for the week ending August 18, 2007, through week ending September 22, 2007, under AS23.20.379 (a)(2). The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for the receipt of future extended benefits. 

The matter of a 52-week denial of benefits under AS 23.20.379(e) is REMANDED to the AUICC for its consideration. If the AUICC determines that a disqualification is warranted under section (e) of the statue, a redetermination will be issued and the parties will have new appeal rights.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 18, 2008.
Kathy A. Thorstad
Hearing Officer

