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STATEMENT OF THE CASE

The claimant timely appealed a November 14, 2007, notice of determination that denied  unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer on August 13, 2007. She last worked on October 5, 2007. At that time the claimant was normally scheduled to work full-time each week and earned $8.25 per hour as a retail clerk.

The employer argued that the claimant had established a pattern of unreliable attendance in that she had been arriving late for work, leaving early, or calling in sick. On one occasion, the claimant missed work and did not call in at all. The employer had spoken to the claimant on multiple occasions about the need to be at work when she was scheduled and about the impact that her absence had on the other employees and the business.
On October 3, 2007, the claimant told the employer that she was leaving work early; she was nauseous and did not want to be vomiting at work. The employer asked her to please stay unless she was so ill she absolutely could not work. The employer reminded her that because it was such a small business, the claimant’s absences had a direct impact on both her coworkers and the business. The claimant did leave work early on that day.
On Friday, October 5, 2007, the claimant’s car was parked in the parking lot of the worksite. At some time during the claimant’s shift, her car was broken into and her purse stolen. The claimant reported the incident to the police, and in the course of closing the business that night, she told a coworker that she would probably not be able to come to work the following day because she would need to get her driver license replaced.
On October 6, 2007, the claimant called in to report that she would not be coming to work that day. The claimant argues that she told her coworker that she was out sick; the coworker acknowledged that the message was understood and hung up on her. The employer argues that the coworker reported the claimant said she was not missing work due to illness but because she had to attend to personal matters.

The claimant maintained that on October 6, 2007, she was severely ill, suffering from nausea, dizziness, headache, and a sense of weakness so intense that she could hardly stand up. She also maintained that she had pink-eye. The claimant did not seek medical treatment for these conditions until October 12, 2007. The claimant did acknowledge that she went to the Department of Motor Vehicles (DMV) on October 6, 2007, to get her driver license replaced.  
On October 8, 2007, the employer called the claimant at home and told her that she was discharged due to unacceptable attendance. The claimant attempted to explain the stolen purse incident to the employer, but the employer cut her off. The employer had already been informed about the stolen purse from another employee and did not feel that the incident justified the claimant’s absence on Saturday, October 6, 2007.
STATUTORY PROVISIONS

AS 23.20.379  provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2)
was discharged for misconduct connected with the insured worker's last work.
8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.
The claimant insists that she was ill on October 6, 2007; however, her illness was not severe enough to keep her from going to the DMV to secure a new driver license and not severe enough to require medical treatment until six days later. The employer had recently spoken to the claimant about her attendance and the importance of her attendance to the business. Therefore, the claimant’s absence on October 6, 2007, represents a blatant disregard of the employer’s best interest. As such, it is the conclusion of the Appeal Tribunal that the employer has established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on November 14, 2007, is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending October 13, 2007, through November 14, 2007. The claimant’s maximum benefit entitlement is reduced by three weeks, and the claimant may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 13, 2007.











Kathy A. Thorstad










Hearing Officer

