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CASE HISTORY

The claimant timely appealed a November 26, 2007 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on October 2, 2005. She last worked on October 18, 2007. At that time, she earned $14 per hour for full-time work as a cashier. 
A new operations manager began work with the employer in March 2007. About that time, the employer revised and distributed a copy of its company policy handbook to each employee. The claimant received the handbook (Exhibit 12, page 3) on April 18, 2007. The company policy requires employees to arrive at work on time and permits one 15-minute break for every four hours worked. The company policy requires that employees remain on the premises during their break periods and states that violation of the attendance or break policy warrants immediate termination. 

Exhibit 12, page 6 and 7, the claimant’s time card report, indicates the claimant was late for work 11 out of 13 days and exceeded the 15-minute break period eight out of 13 days between October 1, 2007 and October 18, 2007. 
On October 3, 2007, the claimant did not report to work at 8:00 a.m. as scheduled. The operations manager called the claimant at home and asked that she report to work. The claimant arrived at 9:41 a.m. When she arrived, the operations manager warned her that her attendance habits were an issue; she needed to be at work on time and adhere to the break policy. 

On October 12, 2007, the claimant was absent.  

On October 17, 2007, the claimant took a 27-minute break. She was not paying attention to the time. She did not believe that taking extra break time would be a problem because she might not get another break that afternoon. She did not ask a manager prior to taking the extended break. She did not ask a manager for a second break that day. 

On October 18, 2007, the claimant took a 26-minute break. She left the employer’s premises because she wanted to get something to eat. She did not ask a manager about leaving the premises. Upon her return, the operations manager questioned the claimant about the extended break. The claimant explained that she did not realize she was gone more than 15 minutes. The claimant took a two-minute break later that afternoon. 

At the end of the day on October 18, 2007, the operations manager and the vice president reviewed the claimant’s time card report and discussed the claimant’s attendance, tardiness, and excessive break issues. They decided termination was in order.  
October 19, 2007 was the first day of the claimant’s one-week, preapproved, paid vacation. On October 25, 2007, the claimant went to the employer’s business to pick up her paycheck. At that time, the employer notified the claimant that she was terminated because of her tardiness and excessive breaks. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...


(2)      was discharged for misconduct connected with the insured                 worker's last work

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Work attendance is a commonly understood element of the employer/employee relationship. It need not be defined in a company policy in order to require compliance. And it is so important that a single breach can amount to misconduct connected to the work. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. 
Tolle, Comm. Dec. 9225438, June 18, 1992 states in part:
The Tribunal considers the claimant’s action of returning late from her breaks to be no different than arriving late for work. Therefore, her termination was due to tardiness. In a similar case involving tardiness, the Commissioner of Labor held, in part: 

The claimant had the ability to ensure she left home with sufficient time to be at work at or before her scheduled start time. The claimant’s conduct in this case rose to the level of misconduct connected with the work.  Dexter, Comm’r Decision 06-2372, February 7, 2007. 
The claimant, in the present case, had the ability to pay closer attention to the time in order to ensure that she arrived at work, and returned from her breaks, on time. She presented no evidence to establish that a circumstance beyond her control caused the tardiness. 
Therefore, the Tribunal finds the claimant was terminated for  misconduct connected with the work. 

DECISION
The determination issued on November 26, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending October 27, 2007 through December 1, 2007. maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 21, 2007.
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