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STATEMENT OF THE CASE

The claimant timely appealed a December 5, 2007, determination that denied  unemployment insurance benefits under AS 23.20.379. The issue whether claimant voluntarily left suitable work without good cause.
FINDINGS OF FACT

The claimant began working for the interested employer on November 7, 2007. He last worked on November 21, 2007. At that time, he normally worked 48 hours per week and earned $16.00 per hour as a janitor.

The claimant seriously injured his neck in an accident in March 2007. He thought he was strong enough to do a janitorial job when he accepted work with the interested employer. The claimant was given a pre-employment physical which gave no indication that he had any physical limitations.

The claimant was flown to the employer’s worksite at Shimeya, Alaska, on November 7, 2007. He immediately began to experience pain in his upper extremities. The pain increased with each day that he worked.

On November 20, 2007, the claimant told his employer that he was in too much pain to continue working and that he quit his job. The employer arranged a flight back to Anchorage for him on November 21, 2007.

The claimant argued repeatedly that he had believed that he would be able to do the work because it was an easy job; however, in recent months he discovered that after being out of bed for only two hours, he was in intolerable pain. Further, he argued that he would be able to go out and get a job right now if he thought he could work but that he wouldn’t be able to keep it because he was in too much pain. He maintained he was in so much pain that he was not even able to enjoy a car ride with a friend because he was afraid he would need to have his friend stop the car and let him out. 

A medical report shown in Exhibit 4 indicates that the claimant’s doctor does not believe he is able to perform any type of work that involves the upper extremities or that includes any bending or lifting.   
STATUTORY PROVISIONS

AS 23.20.379  provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause…
8 AAC 85.095 provides, in part:
(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

POLICY AND PRECEDENT
In Wescott v. State of Alaska, Dept. of Labor, Case No. S-08688, Op. No. 5241, February 18, 2000, the Alaska Supreme Court stated, in part:

[P]hysical ability does not necessarily establish work‑suitability in the case of a worker with an existing health problem since -- according to the department’s policy manual -- ‘[i]f accepting work is detrimental to the claimant’s health, or if the claimant’s health or physical condition prevent the claimant’s performing the work, there is no issue under [the waiting-week disqualification] statute.’ ‘Suitability’ is thus an inquiry that encompasses more than short-tem physical capability. A claimant may be ‘capable’ of performing a particular job and yet be ‘unsuited’ for it. As we stated in Lucas v. Anchorage Police and Fire Retirement Board, ‘although someone…is not suited for work…he [may] nonetheless [be] capable of performing it’…. To find suitability[,] the hearing officer was required to consider not only Wescott’s ‘physical fitness’ for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott’s undisputed physical impairment, club feet….
CONCLUSION
The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s benefits he if leaves suitable work without good cause. If a claimant leaves unsuitable work, he is not required to show good cause for quitting.

The claimant in this matter is physically unable to perform the duties of janitor, as those duties routinely involve lifting, bending, and the use of the upper extremities. While the claimant was hoping to be able to perform the work, he quickly became aware that performing the work was causing significant pain brought on from his preexisting condition. Continued employment in the capacity of janitor may have been detrimental to the claimant’s medical condition.
Therefore, the claimant’s work must be considered unsuitable; a denial of benefits under AS 23.20.379(a)(1) is not in order.

There is evidence that the agency made a previous determination regarding the claimant’s ability for work. Based on the claimant’s testimony in the hearing further investigation by the Anchorage Unemployment Insurance Claim Center is required.
DECISION

The notice of determination issued in this matter on December 5, 2007, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending November 24, 2007, through December 29, 2007. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits, should they become available.
The issue of the claimant ability to work under AS 23.20.378 is REMANDED to the Anchorage Unemployment Insurance Claim Center for further investigation and issuance of a redetermination, if necessary.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 4, 2008.
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