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CASE HISTORY
The claimant timely appealed a December 7, 2007 determination that denied benefits pursuant to AS 23.20.379 on the ground that the claimant voluntarily quit work. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for work-connected misconduct.


FINDINGS OF FACT
The claimant began work for the employer on October 26, 2004. He last worked for the employer on October 31, 2007. At that time, he earned $10.30 per hour for full-time work in building maintenance. 

The employer operates three Anchorage-area hotels. The claimant reported to an on-site supervisor (supervisor), and two general managers (GM). The employer’s human resource coordinator is also available by telephone to field complaints and personnel issues. 
On October 31, 2007, the supervisor accused the claimant of drinking alcohol at the worksite a few days earlier. The claimant denied the allegation, and the supervisor became upset. The claimant contends that his supervisor followed him from a second floor hotel room, down the elevator, and into the hotel lobby, yelling and calling the claimant a liar the entire way. The claimant felt threatened by his supervisor’s aggressive, angry demeanor. The claimant feared that if he did not leave at that moment, a physical altercation would ensue. The supervisor told the claimant not to leave the worksite. The claimant left the work site. When he arrived home, he called the hotel to report the incident. He was instructed to report for a meeting with the GM (Chris) the following day. 

On Thursday, November 1, 2007, the claimant met with Chris and explained what had happened. He told Chris that he would rather quit his job than continue working with his supervisor. The claimant reported that he felt harassed and threatened and that he was not going to put up with the supervisor’s abuse any longer. The claimant said he would work at any other location in any other capacity. Chris told the claimant that walking off the job without permission warranted termination. However, he also told the claimant that he would place him on an unpaid three-day suspension and investigate the incident. Chris told the claimant that another GM (Patti) would start work the following week, and to report to Patti at the end of his three-day suspension. The claimant has weekends off; he assumed that he would return to work the following Wednesday, November 7, 2007. 

Monday, November 5, 2007, was the employer’s payday. On Monday, the claimant went to pick up his paycheck. He went to see Patti (the new GM). He did not ask her any questions about his job, the harassment incident, or the suspension; he simply asked Patti for his paycheck. When she gave him the paycheck, he handed her one of his uniforms and walked out. He assumed he was terminated because Patti handed him his check without mentioning his return to work. Later in the hearing, he contradicted himself by saying that he left abruptly without questioning Patti because he was concerned about running into his supervisor. He “just wanted to get out of there” quickly that day. The claimant was confused, but believed he still had a job.   

An employer representative appeared at the hearing. However, she had no firsthand knowledge of the events. She and the claimant agreed that Patti (GM) had no prior knowledge of the suspension and that the claimant did not ask Patti about his job status on Monday prior to handing in his uniform. 
On Tuesday, November 6, 2007, the claimant called his supervisor to ask if he should return to work on Wednesday. The claimant was transferred to Patti, who told him that when he handed her his uniform, she assumed he quit work and that consequently, he no longer had a job. The claimant did not explain the misunderstanding or ask Patti for his job. He did not call Chris (the other GM)  to seek resolution, nor did he contact the human resource office. 
The claimant believed he was terminated. He argues that he never intended to quit his job. He left work to avoid a physical altercation, he was suspended for three-days, and he was not allowed to return to work after the suspension. 

The employer representative affirmed that Chris (GM) might have told the claimant he was suspended for three days. The employer representative believes that, although the supervisor acted inappropriately, the claimant should have gone directly to the GM or to an HR representative instead of walking out, especially considering that his supervisor warned him not to leave the building. For this reason, the claimant would not have been allowed to return to his job after the suspension period. The representative has no direct knowledge of the conversation between Patti and the claimant on Tuesday.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily               without good cause;
(2) was discharged for misconduct connected with the insured          worker’s work.

(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in 

                    AS 23.20.379(a)(2) means

                   (1)       A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION
The first issue to decide in this matter is whether the claimant’s employment was terminated or whether he voluntarily quit work. 

There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation.

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party. A party who has no choice in continuing the employment relationship cannot be the moving party...” (Swarm, 87H-UI-265, September 29, 1987) 

Although a serious miscommunication occurred in the present case, the Tribunal concludes the claimant was terminated. He had no intention of quitting his job,  and he contacted the employer during the suspension period to inquire about returning to work. The conclusion is further supported by the employer’s admission that he would not have been allowed to return to work following the three-day suspension. 

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Commr Dec. 86H-UI-213, August 25, 1986.

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.”  King, Comm’r Dec. 03 1060, August 25, 2003.
The employer representative had no firsthand knowledge of the events. The hearing record lacks sufficient evidence to overcome the claimant’s sworn testimony that he left work because he felt physically threatened by his supervisor. The Tribunal must hold that the claimant had a compelling reason for leaving work on October 31. Therefore, misconduct connected with the work has not been shown. 

DECISION
The determination issued on December 7, 2007 is REVERSED and MODIFIED. Benefits are ALLOWED pursuant to AS 23.20.379(a)(2) for the weeks ending November 10, 2007 through December 15, 2007, so long as the claimant is otherwise eligible. The three weeks are restored to the claimant’s maximum benefit entitlement. Further, the determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 10, 2008.








Kynda C. Nokelby,







Hearing Officer

