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STATEMENT OF THE CASE

The employer timely appealed a December 20, 2007, determination that allowed unemployment insurance benefits under AS 23.20.379 on the ground that she was discharged for a lack of work. The issue is whether the claimant voluntarily left suitable work without good cause or whether she was discharged for misconduct in connection to the work.
FINDINGS OF FACT

The claimant began working for the interested employer on December 11, 2007. She last worked on December 12, 2007. At that time, she was hired to work full-time; she earned $7.15 per hour, plus tips, as a waitress.

The claimant was hired on December 10, 2007, when she stopped at the restaurant for a meal. Initially the employer asked her to report to work the following day at 4:30 p.m. Later that evening the employer called the claimant at home and requested that she report to work at 8:30 a.m. on December 11, 2007.
There was differing testimony regarding the claimant’s work schedule. The business owner purchased and took over the operation of the restaurant on December 10, 2007. She maintains that there was a work schedule in place since the very first day and that the claimant was on the schedule. The work schedule was posted in the waitresses’ station and available to the entire wait-staff. The owner argued that the claimant was aware that she had been hired full-time, because only a select few waitresses got a full-time shift.

The claimant argued that she was not given a work schedule and that the business owner specifically told her not to ask for one. Further, she argued that the business owner told her that she didn’t have a schedule drawn up yet and that she would call the claimant each day to let her know when she was supposed to report to work.

On December 12, 2007 the claimant reported to work at 9:00 a.m. At 
11:30 a.m. she received a complaint from a customer who didn’t receive his gravy. The claimant went into the kitchen and asked the cook for a cup of gravy. The cook told her that to get the gravy she had to bounce up and down. The claimant found this suggestion extremely offensive and told the cook that his request was inappropriate. The claimant did not report the incident to either of the restaurant owners; she had previously been told that she was supposed to do whatever the cook wanted. 
The claimant went back into the dining room and explained to the customer why she was unable to get his gravy. The customer left the restaurant because he was also offended. The claimant reported that the cook continued to make mistakes on her orders for the remainder of the day because she was unwilling to bounce for him. 

At approximately 1:30 p.m. the claimant took a large order. The owner questioned her about why she began serving a new table at 1:30 p.m. when she was due to leave work at 2:00 p.m. The owner told the claimant that she needed to clock-out at 2:00 p.m. The claimant argued that because she did not have a work schedule, she did not realize she was supposed to get off work at 2:00 p.m. This dispute between the owner and the claimant continued until the claimant finished serving the customers and left work at 3:30 p.m.  
That evening the owner did not call the claimant to inform her of work for the following day. The next morning at 9:00 a.m. the claimant unplugged her phone so that no one could call her, although the claimant contends that the employer had her cell phone number and could have called her on her cell phone. 
The claimant maintains that because the employer did not call her on the evening of December 11, 2007, to tell her to report for work the following day, she believed she was discharged because of the incident involving the cook and the dispute over the last-minute order. The claimant admitted that when she left work on December 11, 2007, she had no intention of returning to work for the interested employer. 
The employer argues that the claimant was on the schedule to work the following day and that she never showed up again and never called.
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

The Tribunal must first establish the nature of the work separation. The Tribunal concludes that the claimant voluntarily quit her job. This conclusion is supported by the claimant’s admission that she had no intention of returning to work for the employer after December 12, 2007. This conclusion is further supported by the claimant’s act of unplugging her phone at the time the employer may have tried to contact her for work.
In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains two elements. The reason for leaving must be compelling, and the worker must exhaust all reasonable alternatives before leaving.

Alleged sexual harassment by a coworker, if shown by a preponderance of evidence, can establish good cause for quitting work. However, a claimant must still meet the burden of exhausting reasonable attempts to keep her job prior to quitting. While it is understandable that the claimant found the cook’s suggestion to be offensive, she did not make the business owner aware of the situation. The employer was not given a reasonable opportunity to address the claimant’s concerns or rectify the situation.
It is the conclusion of the Appeal Tribunal that the claimant has left suitable workout with good cause
DECISION

The notice of determination issued in this matter on December 20, 2007, is REVERSED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending December 15, 2007, through January 19, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and she may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 25, 2008.
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