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STATEMENT OF THE CASE
The petitioner/employer sent the Division a letter on June 1, 2007, indicating that he was unsatisfied with the results of an investigation of a program complaint he filed on April 12, 2007. The Division’s investigation of the complaint culminated in a letter dated May 17, 2007, which concluded that the petitioner’s allegations of unfair treatment against his business were unfounded. The petitioner’s letter requesting further investigation was taken as a request for an administrative hearing. 

On June 26, 2007, a hearing in the matter was held. Testimony was taken from the petitioner and an Employment Security Division (Division) representative; Ken Mill, Assistant Director. 
FINDINGS OF FACT
In November 2003, the petitioner filed a complaint to the Division Director against the Fairbanks Job Service Center (FJSC). He alleged that his business had been improperly denied acceptance as an Eligible Training Provider (ETP) for the State of Alaska Workforce Investment Act (WIA). 
The issue was resolved in December of 2003 when the petitioner reapplied and was ultimately accepted as an ETP and put on the Eligible Training Provider List (ETPL). This enabled him to be used as a provider for individuals who were using WIA funds to pay for occupational training. 

On or around September 2004, the petitioner received WIA Dislocated Worker funding in the form of a grant to recruit and train twelve (12) Dislocated Workers. The grant period ran from September 1, 2004, through June 30, 2005.

The petitioner was satisfied with the grant he received, but he still felt that the FJSC was still treating him unfairly. Specifically, he believed that the FJSC was steering potential students toward another vendor, who was also on the ETPL, and provided the same type of training program as the petitioner. 

Sometime in June of 2004 or 2005, the petitioner had a meeting with Nicky Adams, the Job Service Director, and Julia Quist, a division employee, to discuss his concerns. He was unsatisfied with the meeting and ultimately sent a copy of a tape of the meeting to the Division Director. The petitioner believed that the Director did have contact with the FJSC, but the petitioner is unaware of what actions, if any, the Director may have taken. He did not file a request for a formal resolution at that time. 
The petitioner also went to the Governor’s office several times and may have filled out a complaint there. He is uncertain what forms he completed or to whom he talked. He believes that his first visit to the Governor’s office may have been a few weeks after he had the meeting with the Job Service Director. He did not get a response from the Governor.

The petitioner was busy and “did not have time” to follow-up his informal complaint or file a formal written complaint to the Division until April 2007. In addition to being busy, the petitioner waited until after the “finalizing the term of Governor Murkowski and the transition into the new administration,” to file a request for formal resolution. 

The petitioner also chose to wait to file a formal complaint because he wanted his mother to provide testimony on his behalf. His mother worked for the FJSC during the period of the alleged unfair treatment and he wanted to wait until she retired so that she would not have a “conflict of interest.” 
On April 12, 2007, the petitioner contacted Jason Burke, Equal Employment Opportunity (EEO) officer for the Alaska Job Center Network by phone. The petitioner indicated that he wanted to file a discrimination complaint. After discussing the issues, the EEO officer indicated that he believed the petitioner complaint was a “program” complaint not a discrimination complaint. 
After the phone conversation with the petitioner, the EEO officer sent the petitioner a U.S. Department of Labor complaint form a copy of the Program and Discrimination Complaint Procedures, Policy 280. The Policy 280 outlines the procedures to be used for complaints involving the WIA and Wagner-Peyser Employment Service recipients. This form is provided to participants in the WIA program during the initial application process. The petitioner does not remember receiving a copy back in 2003, 2004, and 2005, but does not deny that he may have.

On April 12, 2007, the petitioner filed his first formal complaint to the Division using a U.S. Department of Labor complaint form. He submitted the complaint to the EEO officer. The petitioner indicated that he felt that his business had been “discriminated against by not being used” during the time period from June 2003 through June 2005. 

The EEO officer received the petitioner’s complaint on April 18, 2007 and sent him a letter dated April 24, 2007. The letter reiterated that the EEO officer believed that the petitioner’s allegations were not based on one of the prohibited grounds under the WIA’s nondiscrimination or equal opportunity provisions. The EEO officer forwarded the complaint to Ken Mill, the Assistant Director and program lead, who is responsible for the administration of the WIA training services. 

On April 27, 2007, the Assistant Director sent a letter to the petitioner in response to the petitioner’s complaint dated April 12, 2007. The letter stated that the Assistant Director’s investigation concluded there was no merit to the allegations that staff members acted “prejudicially, illegally or unfairly.” The letter states in part:

In accordance with Policy No:  280.00, section 5. B) iii), if you do not agree with this decision you may appeal it to the Director of the Employment Security Division. The division must receive an appeal within 10 days of the receipt of this decision, or within 10 days of the date on which you should have received this decision. 

You also have the right to request an administrative hearing at any time within thirty days of the initial filing of a complaint by contacting the ESD Director at the above address to schedule a hearing. 

The petitioner responded to the Assistant Director’s decision on May 1, 2007. In his letter, he stated he did not believe his complaint had been properly addressed or thoroughly investigated. He also requested “an appeal” of the decision. He did not request an administrative hearing.
The Assistant Director responded to the petitioner’s letter on May 17, 2007. The letter indicates that although additional information was gathered from various sources and numerous interviews were conducted, the Assistant Director still came to the conclusion that there was no evidence to substantiate the petitioner’s claims of unfair treatment. 
On June 1, 2007, the petitioner sent a response, again addressed specifically to the Assistant Director. In the letter, the petitioner stated that he was still not satisfied with the grievance resolution. The letter states in part, “In conclusion the fate of this grievance, and the fate of [the petitioner] rests solely in your willingness to investigate this problem in it’s entirety to the language of the grievance. We will look forward to your reply.” Although the petitioner did not specifically request an administrative hearing, this letter was used to initiate this hearing. 

PROVISIONS OF LAW
WORKFORCE INVESTMENT ACT OF 1998, Public Law 105-220, SEC. 181. REQUIREMENTS AND RESTRICTIONS provides, in part: 


(c) Grievance Procedure.--

        (1) In general.--Each State and local area receiving an 

    allotment under this title shall establish and maintain a procedure 

    for grievances or complaints alleging violations of the 

    requirements of this title from participants and other interested 

    or affected parties. Such procedure shall include an opportunity 

    for a hearing and be completed within 60 days after the filing of 

    the grievance or complaint.

PROVISIONS OF POLICY 
State of Alaska, Department of Labor and Workforce Development, Division of Business Partnership and Division of Employment Security, Policy 280.00, revised October 27, 2006, provides, in part:
4. Responsibilities
a) Coordination. Complaints regarding WIA partner programs may be filed with the ESD as the one-stop operator under the following circumstances. 

i) Grievance procedures available under a WIA partner programs are specified under the law authorizing that program.

ii) Recipients must refer to the ESD discrimination complaint procedure as part of, or in place of its discrimination complaint procedure. A person (or entity) that believes a WIA partner may have violated the ESD program may use the complaint procedure available under the ESD program...

b) Types of Complaints. Complainants may seek redress for either program or discrimination complaints. Program complaints pertain to whether program staff applied the law and regulations appropriately while making program decisions. Discrimination complaints include as a reason for mistreatment one of the prohibited factors (age, race, etc…). Program complaints may be appealed through program staff whereas discrimination complaints may be filed with the AJCN EO Officer and the US DOL Civil Rights Center. 

i) Program Complaints. A complainant may grieve ESD program decisions if he or she: …
(4)Was denied potential ESD funding; …
c) Statute of Limitation. The following time limitations apply to the appeal process:

i) The complainant must file a program compliant within one (1) year of the occurrence of the problem.…
5. Procedure 
d) Informal Resolution. Complainants may pursue informal resolution of program complaints at any time. Local program providers and ESD program staff should: 

i) Attempt to resolve complaints informally; 

ii) Arrange to meet with the complainant and other interested parties; 

iii) Ascertain facts with all service providers prior to meeting; 

iv) Retain on file a brief report regarding facts, issues discussed, and outcome; and

v) Close the case if the complainant, program staff, and other interested parties reach a mutually satisfactory resolution.

(1) The complainant may seek formal resolution regardless of outcome or his attendance at the informal meeting. 

e) Formal Resolution. Complainants may file formal program complaints at the State level. 

i) Filing. Formal program complaints must be in writing and include:

(1) The complainant’s full name, address, phone number, and/or other means of contacting complainant;

(2) The full name and address of the individual or entity that the complainant alleges is responsible for his or her complaint;

(3) The complainant’s job title (if applicable) and the ESD program of registration;

(4) If an applicant, the name of the ESD program;

(5) A clear and concise statement of the facts, including pertinent dates constituting the alleged violation; 

(6) Copies of pertinent correspondence, if any;

(7) The remedy the complainant seeks;

(8) Signature and date of complainant or authorized representative; and

(9) Submission via to the local complaint officer, ESD Director, or (per item iv below) DOLWD Commissioner.

ii) Program Coordinator. The complainant or authorized representative may submit a formal complaint to the Program Coordinator, who must conduct an investigation and render a written decision within 10 days of the receipt of the complaint. 

(a) Complainants must submit requests to: [insert program here] Coordinator, Employment Security Division; 1111 West 8th Street, Suite 210; P.O. Box 115509; Juneau, Alaska 99811-5509 [Voice: (907) 465-2712; Alaska Relay 1 (800) 770-8973].

(2) The Program Coordinator must advise the complainant of his or her further appeal rights.

iii) Division Director. The division must receive the appeal within 10 days of the receipt of the decision from the local complaint officer, or within 10 days of the date on which the complainant should have received a decision.

(a) Complainants must submit requests to: Director, Employment Security Division; 1111 West 8th Street, Suite 210; P.O. Box 115509; Juneau, Alaska 99811-5509 [Voice: (907) 465-5933; Alaska Relay 1 (800) 770-8973].

(2) The ESD Director will issue a decision within 10 days of the receipt of request for review and advise the complainant of further appeal rights. 

iv) Commissioner. The complainant has the right to appeal to the Department of Labor and Workforce Development Commissioner if the ESD Director fails to render a decision within the allotted time, or if the complaint is not resolved to the complainant’s satisfaction. 

(1) The state must receive the appeal within 10 days of the receipt of the decision from the ESD Director, or within 10 days of the date on which the complainant should have received a decision.

(a) Complainants must submit complaints to: Commissioner, Alaska Department of Labor and Workforce Development, 1111 West 8th Street, P.O. Box 111149, Juneau, AK 99811-1149 [Voice: (907) 465-2700; Alaska Relay 1 (800) 770-8973].

(2) The Commissioner will issue a decision within 10 days of the receipt of request for review and advise the complainant of further appeal rights. 

v) Hearing. The complainant has the right to request an administrative hearing at any time within thirty (30) days of the initial filing of the complaint. The hearing will not be held if the complaint has been mutually resolved among interested parties. The complainant must contact the ESD Director (at the above address) to schedule a hearing. The ESD Director will provide notice of the hearing date.  

(1) The complainant has the following rights with respect to the hearing process:

(a) Representation at the hearing by counsel or other authorized agent(s); 

(b) Presentation and questioning of witnesses and other parties; 

(c) Waiver or postponement of a scheduled hearing in order to pursue informal resolution;

(d) A request, with good cause, to reschedule the hearing;

(e) Use of telephone or teleconference to conduct the hearing if it is impractical for all parties to appear at the same place;

(f) The hearing will be held within 45 days of the receipt of the complaint; and 

(g) A Hearing Officer will be appointed to conduct the hearing.

(2) The complainant is responsible for the cost of his representation.

vi) A written decision will be rendered within 15 days of the date of the hearing. The decision will be final. 

CONCLUSION

Policy No. 280 clearly sets out the procedures participant in the WIA program must follow in order to file a complaint.  The Policy outlines specific time frames to which both the petitioner and the Division must adhere. The first time restriction is placed on the filing of the complaint itself. 

The policy clearly states that a complainant must file a complaint within one year of the occurrence of the problem. The petitioner’s allegations of mistreatment and unfairness against his business involve numerous events that occurred from June 2003 through June 2005. Although the petitioner is uncertain as to whether he filed his oral complaint and began the  informal resolution process in June 2004 or June 2005 either date would make the request for an informal resolution timely. 

However, after the informal resolution process failed to give the petitioner his desired response, he failed to move to the next step in a timely manner. The petitioner did not file a written complaint requesting a formal resolution until 
April 12, 2007—nearly two years after the alleged events occurred. It is the Tribunal’s opinion that this late request fails to meet the time criteria set by the statute of limitations.  
In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


Although the above citation refers to the timely filing of unemployment insurance and not a program complaint, the same principle regarding timeliness can be applied in this matter. The petitioner made a conscious decision not to request a formal resolution to his complaint or request an administrative hearing until April 12, 2007. He gave three main reasons:  
1. He was busy and did not have the time.

2. He felt it would be better to wait until Governor Murkowski’s term was over and the transition of the new administration was complete.

3. He wanted to wait until his mother no longer worked for the Job Service Center so that she could testify and not have a conflict of interest.  

There was no evidence provided indicating that the petitioner was delayed by a circumstance outside of his control; it was simply a personal decision. To accept the petitioner’s April 12, 2007, complaint as timely would be to show prejudice against the state.  
In addition, Policy 280 also sets forth that the complainant must request an administrative hearing within 30 days of the initial filing of a complaint. There was no evidence provided that the petitioner requested an administrative hearing within 30 days of his informal or formal request for resolution.  

As a provider of services for the WIA and other such state and federally-funded programs, the petitioner has a responsibility to read and follow the instructions sent to him by the Employment Security Division. Based on the best evidence, the Tribunal holds that Petitioner’s complaint and request for an administrative hearing were untimely, and therefore the Tribunal has no jurisdiction in the matter. 

DECISION
The request for an administrative hearing regarding the April 12, 2007 grievance resolution is DISMISSED. 


APPEAL RIGHTS
This decision is final on the state level, although complaints regarding discrimination and criminal activity may be filed separately at a Federal level.  
Dated and Mailed in Anchorage, Alaska, June 29, 2007.


Catherine Williams, Hearing Officer
